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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seg.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
the Virus-Serum-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 
JANUARY—APRIL 1981 


AGRICULTURE MARKETING ACT, 1946 
AGRICULTURE DECISIONS 


* AMERICAN BEEF PACKERS, INC., and FRANK R. WEST. 
Docket No. 68. Consent as to Frank R. West 
GREAT WESTERN PACKING COMPANY and DALE CLARK. 
Docket No.9. Order staying imposition of sanctions 
*MIRMAN Brortuers, Inc. FSQS Docket No. 15. Decision 
and Order 
REBHAN R&W Meat Company. FSQS_ Docket 
13. Consent 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


“Hrycuiw, Dr. WayNE. VADocketNo.6. Dismissal 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


* ALLEN, WARREN. AWA Docket No. 156. Consent 
*BarKER, Nat M. and Louise E. BARKER, d/b/a BROKEN PINE 
Raspitry. AWADocketNo.159. Consent 
Bout, Mr. TMJ. AWADocketNo.140. Consent 
*DAVENPORT, JOHN D.T. and WiLuiAM I. Swain, d/b/a JUNGLE 
WONDERS CIRCUS. AWA Docket No. 129. Default 
*ERDTSIECK, ALBERTAA. AWA DocketNo.146. Default 
*Fre, Mrs. BERNICE. AWA DocketNo.132. Consent 
*GaLLop, VAUGHN. AWA DocketNo.155. Order Vacating 
Default Decision and Remanding Proceeding 
*Rau, CHARLES L. and THE BLack LaGcoon, Inc. | AWA Docket 
No. 141. 
Von UHL, JULIUS. AWA Docket No. 133. 
WALKER, EvVELYNL. AWA Docket No.137. Consent 
WEILAND, PAUL. AWA Docket No. 148. Consent 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 


*DAVENPORT PACKING Co.,INc. | FMIA Docket No. 48. 
ulation and Order on the record at oral hearing 
FULTON MEAT MARKET. FMIA Docket No. 46. 
WYSZYNSKI PROVISION COMPANY. FMIA Docket No. 
41. Decision and Order 


*Current months March—April 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


*BEEcH, S. W., CHESTER B. MARBRY, THOMAS E. Wricut & Ray 
GILMER. HPA Docket No. 103. Consent — Dismissed 
as toRay Gilmer 

*BeecH, S.W., CHESTER B. Marpry and Tyomas E. 
WRIGHT. HPA Docket No. 108; and Ray Gt. 
MER. HPA Docket No. 116. Consent — Dismissed as 
to Ray Gilmer 

*BREEDLOVE, ED. HPA Docket No.167. Consent 

BurRTON, THOMAS, JR. and LEROY FRANKS. HPA Docket No. 
154, Consent SS tO T ROME BUPION, TP. aos 65s oe setae eee ae es 

*CuInTON, GEORGE and Sanpy Goss. HPA Docket No. 
147. Consent as to George Clinton 

CROWDER, DupE. HPA Docket No. 75; BiLLy HALE. 
Docket No. 74; and WinK Groover. HPA Docket No. 
82. Decision and Order — dismissed as to Wink 
Groover 

*FLEMING, PREACH. HPA Docket No. 76. Dismissal 

*HoRENBEIN, BARRY and MARILYN HORENBEIN, and Gary Eb. 
WARDS and CaRL Epwarps, d/b/a CARL EDWARDS AND SONS 
STABLES. HPA Docket No. 171. Dismissed as to 
Gary Edwards and Carl Edwards, d/b/a Carl Edwards and 
Sons Stables 

* JOHNSON, RALPH. HPA DocketNo.143. Consent 

*LeE, Jimmy and Jim Reese. HPA Docket No. 134. 
sent as todimmy Lee 

*Decision and Order as todim Reese 
LIVOLSI, PETER and ROBERT D. Morris. HPA Docket No. 
111. Stay Order 
*MARTIN, JOE. HPA Docket No. 127. 
*Murpny, L. M. HPA Docket No. 170. Consent 
Myers, KENNETH. HPADocketNo.146. Consent 
*PERKINS, FLOYD M. and MIKE OPPENHEIMER. HPA Docket No. 
153. Consent as toFloyd M. Perkins 
VAN CLAYTON, JOE, SR. HPA Docket No. 166. Consent 
VAN CLAYTON, JOE, SR., JOE VAN CLAYTON, JR., and DALE 
BARNES. HPA Docket No. 162. Consent as to Joe 
Van Clayton, Sr. and Joe Van Clayton, Jr. 
Consent as to Dale Barnes 
WoosLEY, JOEL and MERRILL STUART. HPA Docket No. 
131. Consent as to Merrill Stuart 
*Decision and Order as to Joel Woosley 
YouNG, RONAL. HPA Docket No. 141. 


*Current months March—April 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


* ARAB STOCK YARD, INC. v. UNITED STATES DEPARTMENT OF AGRI- 
CULTURE, Er AL. (USDA P & S Docket No. 5172) Secre- 
tary’s decision affirmed 

*CoLLieR, SIDNEY D. and Louis PAUL MARSH v. UNITED STATES OF 
AMERICA and ROBERT BERGLAND, SECRETARY OF AGRICUL- 
TURE. (USDAP &S Docket No. 5892) Secretary’s deci- 
sion affirmed 

*CoRONA LIVESTOCK AUCTION, INC. v. UNITED STATES DEPARTMENT 
OF AGRICULTURE and THE PACKERS AND STOCKYARDS ADMIN- 
ISTRATION. (USDA P & S Docket No. 5030) Secretary’s 
AINSI OREN Sa 5 5) cap hus chased Os Spe INE aa ices oh Klas ok oR Rin ateca ed ee 294 

*DEJONG PACKING CoMPANY, and Mr. VERNON Meat Co., INC. v. 
THE UNITED STATES DEPARTMENT OF AGRICULTURE; and Hy. 
GRADE Foop Propucts CORPORATION v. THE UNITED STATES, 
THE SECRETARY OF AGRICULTURE and THE PACKERS AND 
STOCKYARDS ADMINISTRATION. (USDA P & S Docket No. 
5087) Secretary’s decision affirmed 

* JACKSON UNION STOCKYARDS and QUINN BROTHERS OF JACKSON, 
Inc. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE. (USDA P & S Docket No. 5371) Secretary’s deci- 
sion affirmed 

*Utica PACKING CoMPANY, a Michigan Corporation and Davip 
FENSTER v. ROBERT BERGLAND, Secretary, U.S. Department 
of Agriculture and CAROL FOREMAN, Assistant Secretary of 
Agriculture and DoNALD Houston, Administrator of Food 
Safety and Quality Services of the United States Depart- 
ment of Agriculture and THE UNITED STATES OF AMER- 
IcA. (USDA P &S Docket No. 5455) Secretary’s decision 
affirmed 


DISCIPLINARY DECISIONS 


ANDERSON, JACK and HAGAN STOCKYARD, INC. P & S Docket 
No. 5774. Consent 
Ex Parte Nunc Pro Tunc Order, modifying effective date 
of consent order 
Supplemental Order, suspension terminated 
AMHERST COUNTY LIVESTOCK MARKET, INC., ROBERT B. HOWELL, 
LouIsE B. HOWELL. P & S Docket No. 5824. Supple- 
mental Order, suspension terminated 
BraDY, RICHARD. P&SDocketNo.5829. Default 
*Supplemental Order, suspension terminated 
*BrowN, BLLyA. P&S DocketNo.5828. Default 
BUTCHER, WILLIAM. P&S Docket No. 5738. Default 
*C & C Livestock AND Packers, Inc. P & S Docket No. 
5878. Consent 


*Current months March—April 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 
CAUGHMAN, FRANKIE W., JR. P & S Docket No. 5814. 


*CHLOUBER, Nick. P&S Docket No. 5797. 
*CLINGAN, FRANKLIN MILLARD. P&S Docket No. 5820. 


CONSUMER Foops Co., INc. d/b/a CONSUMER CATTLE 
ComPpANy. P&S DocketNo.5866. Consent 
*Cook, JOHN, d/b/a JoHN Cook CATTLE AND ATHENS CUSTOM 
KILL. PAS DOCKOUNG OGG9. CONBENE. 6 o.ccc0 000 ossrcatescaes 324 
*DawsSON, BERNARDL. P&S DocketNo.5879. Consent................ 354 
*Derroir VEAL AND Lams, Inc. P & S Docket No. 5892. 
Consent 
*Deats & DEATS CATTLE Co., INc. d/b/a SANTA FE LIVESTOCK Com. 
MISSION Co. P&S Docket No. 5843. NOMI 25 Ne clip prea: die ctsee yk wie 342 
*DUNNEGAN, DoNALDL. P&S DocketNo.5852. Consent. 
EGBERT, RONALD L. and ALLEN EGBERT. P & S Docket No. 
5832. 
*Supplemental Order, suspension terminated 
*FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON R. 
RAWLS, an individual. P & S Docket No. 5736. Con- 
sent as to Winston R. Rawls 
*FEIDER PACKING CoMPANY, Inc. P & S Docket No. 
5873. 
FITZGERALD FARMERS AUCTIONS, INC. P & S Docket No. 
5799. Consent 
Supplemental Order, suspension terminated 
*Frio LIVESTOCK SALES COMPANY, INC., a corporation, and HARRY 
M. HARRISON, an_ individual. P & S Docket No. 
5709. Consent as to Harry M. Harrison 
*Frosty LAND Foops INTERNATIONAL, INC., d/b/a LORENZ INTERNA- 
TIONAL, ALLEN TAYLOR CATTLE Co., INC., LORENZ NEUHOFF, 
III, and WILLIAM ALLEN TayLor, JR. P&S Docket No. 
5618. Consent as to Frosty Land Foods International, 
Inc. and Lorenz Neuhoff, III 
*GeTTySBURG LIVESTOCK EXCHANGE, INC. P & S Docket No. 
5757. Consent 
GREEN, JOHNNY, d/b/a GREEN CATTLE COMPANY. P&S Docket 
No. 5839. Consent 
Supplemental Order, suspension terminated 
HaMATA, Ep. P&S Docket No. 5816. Consent 
*Hut, DennisG. P&SDocketNo.5804. Consent...............0.05. ‘ 
INGRAM, JAMES R. P&S Docket No. 5836. Dismissal 
KLINE, LOUIS, INC. P&S Docket No. 5833. Consent 
KRUSE, HARLAN. P&S Docket No. 5857. Consent 


*Current months March—April 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


LEAVELL, ORIE S., d/b/a LEAVELL CATTLE COMPANY, RICHARD W. 
BALDWIN, SHASTA LIVESTOCK AUCTION YARDS, INC., 
ELLINGTON R. PEEK, INTERMOUNTAIN CATTLE COMPANY, INC., 
CALVIN A. BLoop, EDGAR C. (BARNEY) STEPHENS, SPENCER 
LIVESTOCK, INC., MOUNTAIN STATES CATTLE COMPANY and 
MICHAEL F. DOoNALDSON. P & S Docket No. 
5707. Consent as to Orie S. LeaVell, d/b/a LeaVell 
Cattle Company 
Consent as to Richard W. Baldwin 

*Licut, Grorce E., III, and Licht Catrie Company, INc. 
P&S Docket No.5822. Decision and Order 

LUNDBERG, HAROLD d/b/a SCHALLER LIVESTOCK and d/b/a NEWELL 
LIVESTOCK. P&S Docket No. 5868. Consent 

MALONE, PATRICK D. P&S Docket No. 5803. Consent 

*McCoy, Denny J.and TC CatrLe Company, Inc. P&S Dock- 
et No. 5718. Consent 

*MeaTxcorp and MeL NEALE. P & S Docket No. 
5801. Consent 

MENCHHOFER CATTLE COMPANY, THE, a corporation, and LYLE 
MENCHHOFER, an_ individual. P & S Docket No. 
5769. Consent 

MENDICOA, MEDESTO. P&S Docket No. 5762. 

*Murco,INc. P&S Docket No. 5854. 
Myers, Howarp R. P&S Docket No. 5745. Consent 
*NEELY, FRANKLIN, d/b/a MARKLE Pic Company. P&S Docket 
No. 3852. Supplemental Order, suspension terminated 
*NeFF Brower Livestock, Inc. P & S Docket No. 
5861. 
NIGG, VINCENT A. P&S Docket No. 5819. Consent 
PORKLAND INDUSTRIES, INC. P & S Docket No. 5845. Con- 


*Quairy Hoc AND CATTLE CoMPANY, INC., a corporation, and AR- 
THUR E. ZANS, an_ individual. P & S Docket No. 
5723. Default 

*ReBIK, LEONARD d/b/a REBIK AUCTION YARD. P & S Docket 
No. 5775. Consent 

*SaLT Fork CORPORATION and RopNEY HucHEs. P&S Docket 
No. 5808. Consent 

*ScHAEFER, ALLEN d/b/a SCHAEFER Livestock. P & S Docket 
No. 5864. Consent 

*Supplemental Order, suspension terminated 

*ScHuULTz,GLENL. P&S Docket No. 5851. 

SELLERS, BRUCEL. P&S DocketNo.5802. Consent 

Suasta LIVESTOCK AUCTION YARD, INC. and ELLINGTON R. PEEK. 
P & S Docket No. 5783. Supplemental Order, suspension 
terminated 


“Current months March—April 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*Smmon, RONALD. P&SDocketNo.5770. Consent 
SoutH DAKOTA LIVESTOCK SALES COMPANY. P & S Docket 
No. 5788. Consent 
TRINKLE, O. W. d/b/a VictoR Hoc Buyers. P&S Docket No. 
5850. Consent 
WARRINGTON MEAT PACKING CoMPANY, INC. P & S Docket 
No. 5862. Consent 
WASHINGTON LIVESTOCK AUCTION, INC. P & S Docket No. 
5846. Consent 
Supplemental Order, suspension terminated 
*WILLARD, VANCEK. P&SDocketNo.5792. Consent................. ‘ 
Yost PACK, INC., a corporation, JOHN N. YOST, and JERRY J. 
Yost, individuals. P&S Docket No. 5826. Consent 
as to Yost Pack, Inc. andJohn N. Yost 
Dismissal as toJerry J. Yost 
*ZyLsTRA, Henry P., Epwarp J. ZyisTRA, PeTer C. STEL- 
LARD. P&S Docket No. 5853. Consent 


REPARATION DECISIONS: 


*LANE, THOMAS E. and Robert D. LANE d/b/a LANE BROS. CATTLE 
Co., v. GamL F. SOHLER d/b/a STOCKMEN’S LIVESTOCK AUC- 
TION COMPANY and JIMMY BOECKMAN. P&S Docket No. 
5698. Decision and Order 

*LieB, STEVE T. for and on behalf of Himself and a Class of Ship- 
pers v. RONALD A. PATTON and LINDA PATTON and CoFFEY- 
VILLE LIVESTOCK SALES Co., INC. P & S Docket No. 
5656. Complaint withdrawn 

*Lona, W. D. v. MAXWELL & FurNISH Livestock CoMMISSION Co., 
INC. and MARTIN HALFERT. P&S Docket 5710. _ Dis- 


*WEBER LIVESTOCK AUCTION v. BARRY CHRISTENSEN and DON 
MANNING. P&S Docket No. 5715. Dismissal 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
DISCIPLINARY DECISIONS: 


*ALEXANDER Bros. PRODUCE, INC. PACA Docket No. 
2-5658. Default 
COLUMBUS FRUIT COMPANY, INC. PACA Docket No. 
2-5538. Decision and Order 
*Stay Order 
*Harvest House MARKETING Corp., USA. PACA Docket No. 
2-5662. MOEN Aare sr oc reer shes shtle eRN aera ac ‘ 


*Current months March—April 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 193 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


*Gary’s PropucECo. PACA Docket No.2-5744. Consent 

*KaLER PropucE ComPANy, INc. PACA Docket No. 
2-5679. 

MENDEZ PRODUCE, RUDY. PACA Docket No. 2-5599. De- 


*Morris Propuce. PACA Docket No.2-5651. Default 
POMPANO BEACH PRODUCE CO., INC. PACA Docket No. 
2-5631. Default 
*Rozak’s Propuce Co., Inc. PACA Docket No. 2-5670. 
Decision and Order 
*UNITED FRUIT AND VEGETABLE Co., Inc. | PACA Docket No. 
2-5536. Decision and Order 
*Stay order 
*WANNAMELON, INC. | PACA Docket No. 2-5666. 


REPARATION DECISIONS: 


A&L Potato Co., INc. v. ALL Pro Potato Co. PACA Docket 
No. 2-5618. Dismissal Order 
ALLEN, RUSSELL W., v. NEW ENGLAND FARMS, INC. 
Docket No. 2-5647. Partial Dismissal Order 
*BAGASARIAN, RICHARD, INC. v. JOSEPH & RAYHILL PRODUCE, 
Inc. PACA Docket No. 2-5732. Undisputed 
amount, order for 
*BLUE ANCHOR, INC. v. E. M. MALLET, INc. | PACA Docket No. 
2-5555. Dismissal 
*BLUE GoosE GROWERS, INC. v. Louis FISHGOLD, INC. 
Docket No. 2-5688. Dismissal 
Boston Tomato Co., INC. v. COLLEY-Woops, INC. 
Docket No. 2-5652. Dismissal 
BowLlWN, Bil C., Co., INc. v. FiInK’s PoTaTo SERVICE. 
Docket No. 2-5692. Reparation Order 
C. & G. ONION COMPANY, INC. v. BUSHMAN’s INC. PACA Dock- 
et No. 2-5570. Dismissal Order 
*CaL-VEG SALES, INC. v. SEARS-SCHUMAN Co. PACA Docket 
No. 2-5668. Decision and Order 
*Carp E ENTERPRISES, INC. d/b/a KoyAMA FARMS v. ANNA DeF£Eo 
d/b/a CENTRAL PRODUCE COMPANY. PACA Docket No. 
2-5750. Dismissal 
*CoopER, EDWARD Z. v. CARO & LONGO WHOLESALE PRODUCE Co., 
INC. PACA Docket No. 2-5523. Decision and Order .... 
DautITo, RALPH, & Sons, INc. v. GRATZ & UTTER, and/or WILLIAM 
J. MOWEN. PACA Docket No. 2-5487. Decision and 


DeLuca, Louis v. Dino DistriBuTors, INC. PACA Docket No. 
2-5569. Decision and Order 


“Current months March—April 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


ELLSWORTH, ELMER F’, d/b/a ELLSWORTH PRODUCE v. T. W. FADAL, 
d/b/a FADAL FRESH FRUIT & PRODUCE Co. and/or FADAL 
FRESH FRUIT AND PRODUCE Co., INc. PACA Docket No. 
2-5535. Decision and order 

*GaRIN COMPANY, THE v. M. OrFuTT BROKERAGE Co. 
Docket No. 2-5710. Stay Order 

GENBROKER CORPORATION, t/a GENERAL BROKERAGE CO. v. 
KopAMA/SCHULMAN. CO., INC. PACA Docket No. 
2-5548. Order on Reconsideration 

GEORGIA VEGETABLE Co., INC. v. UNITED PRODUCE DISTRIBUTORS, 
INC. and KAISER DISTRIBUTORS, INc. PACA Docket No. 
2-5501 and 2-5502. Dismissal Order 

GILFENBAIN BROS. Co. v. MASSELLI BROTHERS, INC. 

Docket No. 2-5655. Reparation Order 
*Guass, RICHARD A., CoMPANY, INC. v. D. J. FoRRY CoMPANY, 
INC. PACA Docket No. 2-5591. Dismissal 

GRAIN COMPANY, THE v. M. OFFUTT BROKERAGE CO., 
Inc. PACA Docket No. 2-5710. Undisputed 
amount, order for 

*GREENBELT FARMS, INC. v. HOULEHAN, INC. PACA Docket No. 
2-5613. Decision and Order 

*GREEN VALLEY PRODUCE Co-op v. SPIZMAN 
PANY. PACA Docket No. 2-5606. —_ Dismissal 

HELMS Potato Co. v. JIMMY SHMON d/b/a JIMMY SHMON 
ComMPANY. PACA Docket No. 2-5678. Reparation 


HuNTS PoINT TOMATO Co., INC. v. CORY FARMS, INC. 
Docket No. 2-5590. Decision and Order 
JULES PRODUCE Co., INC. v. QUALITY MELON SALES, 
INC. PACA Docket No. 2-5597. Decision and Order 
*KERN RIDGE GROWERS, INC. v. T.J. Power & Com. 
PANY. PACA Docket No. 2-5632. Decision and Or- 


KISER & SONS, INC. v. CLARY HOuSE INc. PACA Docket No. 
2-5621. Stay Order 
LAMANTIA-CULLUM-COLLIER & COMPANY, INC. v. C.L. FAIN 
Co. PACA Docket No. 2-5521. Decision and Order . 
LAMANUZZI AND PANTALEO, LTD. v. DINO DISTRIBUTORS, 
INC. PACA Docket No. 2-5567. Decision and Order 
*Macic VALLEY Propuce, INC. v. E. & R. BROKERAGE and/or 
HousE OF Goop CELERY, INC. PACA Docket No. 
2-5459. Decision and Order 
*McRAE PRODUCE Co., INc. v. D’AGOSTINO PropucE. PACA 
Docket No. 2-5422. Order on Reconsideration 


*Current months March—April 1981 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


*MOoRELLO INTERNATIONAL, LTD. v. ONEONTA TRADING CORPORA- 
TION. PACA Docket No. 2-5580. Dismissal 

MOUNTAIN MIST PACKERS v. HARVEST HOUSE MARKETING 
CORPORATION. PACA Docket No. 2-5620. Stay 


MourRADICK, Cy, AND Sons, IN. a 
INC. PACA Docket No. 2-5557. = Dismissal Order 

*MUTUAL VEGETABLE SALES v. SANSOME PRODUCE, INC. PACA 
Docket No. 2-5736. | Undisputed amount, order for 

*NALBANDIAN Farms, Inc. v. M. Orrutr BROKERAGE CO., 
Inc. PACA Docket No. 2-5726. Undisputed 
amount, order for 

PREFERRED TOMATO CorP. v. CoLumMBUS FruiT Co., 
Inc. PACA Docket No.2-5498. Stay Order 
Order on Reconsideration 

*PREMIUM ELKTON PoTaTOES, INC. v. PRocess SUPPLY CoM. 
PANY. PACA Docket No. 2-5513. Decision and Or- 


PROVINCIAL FRurir CoMPANY LIMITED v. BREWSTER HEIGHTS 
PACKING, INC. PACA Docket No. 2-5516. Dismissal 
PurE GOLD, INC. v. FRUITEX CORPORATION. PACA Docket No. 
2-5575. Decision and Order 
RANCH-FRESH PRODUCE, INC. v. HOWARD GOLDFINGER. PACA 
Docket No. 2-5473. Decision and Order 
READY Pac ProDUucE, INC. v. MEL'S PRODUCE, INC. 
Docket No. 2-5650. Dismissal 
*Ropinson Company, C.H. v. Fort Pierce Tomato Grow. 
ERS. PACA Docket No. 2-5628. Decision and Order 
*RusKOWSKI, ANTHONY I. v. PREVOR-MAYRSOHN, INTERNATIONAL, 
INC. PACA Docket No. 2-5517. Decision and Order 
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(No. 20,461) 


In re: AMERICAN BEEF PACKERS, INC., and FRANK R. WEST. 1& G 
Docket No. 68. Decided March, 2, 1981. 


Benefits of federal meat grading and acceptance services, withdrawal of— 
Consent 


Where respondent Frank R. West consented to the issuance of an order denying and with- 
drawing benefits of federal meat grading and acceptance services for a period of 
three months. 


Marshall Marcus, for complainant. 
Respondent, prose. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION AND ORDER WITH 
RESPECT TO FRANK R. WEST 


This proceeding was instituted under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seq.) (Act), and the regulations 
promulgated thereunder, 7 CFR Part 1, Subpart H and Part 2853, (Reg- 
ulations), by a complaint filed by the Administrator alleging that re- 
spondent violated the Act and Regulations. Respondent West filed a 
timely Answer in which he denied that he violated the Act or Regula- 
tions. On April 24, 1978, the complaint against respondent American 
Beef Packers, Inc., was dismissed. This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR 1.138). 

Respondent Frank R. West admits the jurisdictional allegations of the 
complaint and specifically admits that the Secretary has jurisdiction in 
this matter. He neither admits nor denies the remaining allegations of 
the complaint, waives further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDING OF FACT 


1. At all times material herein, respondent Frank R. West requested 
and received federal meat grading and acceptance services and has been 
subject to the Act and Regulations. 


CONCLUSION 


Inasmuch as the parties have agreed to the provisions set forth in the 
following Order in disposition of this proceeding, such Order will be is- 
sued. 
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ORDER 


The benefits of federal meat grading and acceptance services provided 
to respondent under the Act shall be withdrawn from and denied to re- 
spondent Frank R. West for three months, commencing March 15, 1981. 

This Order, which shall become effective upon issuance, shall be appli- 
cable to any successors or assigns of Respondent. 


(No. 20,462) 


In re: MIRMAN BROTHERS, INC. FSQS Docket No. 15. Decided April 
3, 1981. 


Meat grading and acceptance services, withdrawal of 


Where the benefits of federal meat grading and acceptance services are withdrawn and de- 
nied respondent for a period of three years. 


Victor W. Palmer, Administrative Law Judge. 
Elizabeth Ann Peterson, for complainant. 
Anton M. Weiss, Washington, D.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a proceeding instituted to withdraw and deny respondent the 
benefit of federal meat grading and acceptance services under the Agri- 
cultural Marketing Act of 1946, as amended (7 U.S.C. § 1621 et seq.). 

Administrative Law Judge Victor W. Palmer filed an initial decision 
and order on January 5, 1981, withdrawing such meat grading and in- 
spection services for a period of three years. 

The respondent appealed to the Judicial Officer, to whom final admin- 
istrative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ 

Judge Palmer’s findings and conclusions are abundantly supported by 
the record and the applicable law. His sanction is in accord with the De- 
partment’s sanction policy. Jn re Esposito, 38 Agric. Dec. 613, 624-65 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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(1979); In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). Accordingly, 
his initial decision, which is set forth in the appendix, is adopted as the 
final decision in this proceeding. The order set forth below is identical to 
Judge Palmer’s order except that the effective date has been changed in 
view of the appeal. 


ORDER 


The benefits of federal meat grading and acceptance services provided 
under the Act are hereby withdrawn and denied respondent, its agents, 
officers, subsidiaries or affiliates for a period of three years. 

This order shall become effective on the 35th day after service on re- 
spondent. 


APPENDIX (ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION) 


PRELIMINARY STATEMENT 


This is a proceeding instituted by a complaint by the Administrator of 
the Food Safety and Quality Service to withdraw and deny respondent 
the benefit of federal meat grading and acceptance services that are pro- 
vided under the Agricultural Marketing Act of 1946, as amended, (7 
U.S.C.§§ 1621-1630; henceforth “the Act”). 

The respondent is an incorporated operator of a meat processing plant 


which supplies meat products to government facilities that require offi- 
cial certificates attesting to product compliance with contract specifica- 
tions. Respondent is charged by the complaint with violating section 
203 (h) of the Act (7 U.S.C. § 1622 (h) ) which subjects to criminal sanc- 
tions anyone who: 


“... knowingly shall falsely make, issue, alter, forge, or 
counterfeit any official certificate, memorandum, mark, or 
other identification, or device for making such mark or 
identification, with respect to inspection, class, grade, 
quality, size, quantity, or condition, issued or authorized 
under this section or knowingly cause or procure, or aid, 
assist in, or be a party to, such false making, issuing, alter- 
ing, forging, or counterfeiting, or whoever knowingly shall 
possess, without promptly notifying the Secretary of Agri- 
culture or his representative, utter, publish, or use as true, 
or cause to be uttered, published, or used as true, any such 
falsely made, altered, forged, or counterfeited official cer- 
tificate, memorandum, mark, identification, or device, or 
whoever knowingly represents that an agricultural prod- 
uct has been officially inspected or graded (by an author- 
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ized inspector or grader) under the authority of this section 
when such commodity has in fact not been so graded or in- 
spected ...”. 


The complaint further charges that respondent’s actions were in viola- 
tion of 7 C.F.R. § 2853.11 (a) (1) (iv) and (v), and that federal meat grad- 
ing and acceptance services may be denied pursuant to 7 C.F.R. 
§ 2853.11 (2) which provides, in relevant part: 


“An application or a request for service may be rejected or 
the benefits of the service may be otherwise denied to or 
withdrawn from any person who, or whose employee or 
agent in the scope of his employment or agency,” * ~ (iv) 
has knowingly falsely made, issued, altered, forged, or 
counterfeited any official certificate, (or)* * * (v) has 
knowingly uttered, published, or used as true any such 
falsely made issued altered, forged, or counterfeited certif- 
icate* * *” 


The complaint was filed on February 8, 1980, and respondent filed its 
answer on March 11, 1980, in which the jurisdictional allegations of the 
complaint were admitted. 

Oral hearing was held before me on June 12, 1980, in Washington, 
D.C., and was reopened on October 8, 1980, to admit the testimony of an 
additional witness for the complainant. Briefing was completed on De- 
cember 23, 1980, when respondent filed a rejoinder to complainant’s re- 
ply brief. 

Upon consideration of the record evidence and the arguments devel- 
oped by the parties’ briefs, an order is being entered which debars re- 
spondent from all benefits under the Act for three years. 


FINDINGS OF FACT 


1. Respondent Mirman Brothers, Inc., at all times material, has oper- 
ated a meat processing establishment at 320 E Street, N.W., Washing- 
ton, D.C., which has been provided federal meat grading and acceptance 
services pursuant to section 203 (h) of the Agricultural Marketing Act of 
1946. 

2. Respondent Mirman Brothers, Inc., was awarded a contract to sup- 
ply beef and pork products to D.C. General Hospital of Washington, 
D.C., for the months of February and March 1978. The contract speci- 
fied that the products supplied were to be examined by the Food Safety 
and Quality Service (“FSQS”) of the United States Department of Agri- 
culture to certify compliance with the contract’s specifications. 

3. On February 21, February 28, March 7, March 14, March 21, and 
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March 28, 1978, respondent delivered beef and pork products to D.C. 
General Hospital, which were accompanied by documents purporting to 
be official Agricultural Product Certificates issued by FSQS, showing its 
acceptance of those products as meeting the grade and quality specifica- 
tions of respondent’s contract with D.C. General Hospital. 

4. FSQS did not issue Agricultural Product Certificates for the beef 
and pork products delivered by respondent to D.C. General Hospital on 
February 21, February 28, March 7, March 14, March 21, and March 28, 
1978. The documents that accompanied the products delivered were in 
fact xerox copies of Agricultural Product Certificates issued for differ- 
ent products in which the name of the receiver and the amount and type 
of product were changed either on the original before being copied or on 
the xerox copy itself. 

5. Respondent’s shipments of February 21 and March 28, 1978, were 
both accompanied by spurious copies of Agricultural Product Certificate 
No. L S 0606790. Respondent’s shipments of March 7, March 14, March 
21, and March 28, 1978, were accompanied by spurious copies of Agri- 
cultural Product Certificate No. L S 0797791. 


ISSUES 


Respondent has admitted jurisdiction and the issues that remain for 


resolution are: 

1. Has respondent violated the Act and the regulations? 

2. Has respondent been denied Due Process due to variances between 
the complaint’s allegations and the proof supplied, its inability to sub- 
poena witnesses, or the reopening of the hearing to permit complainant 
to introduce additional testimony? 

3. Should the sanction requested by complainant be granted? 


CONCLUSIONS 
I. Respondent violated the Act and the regulations. 


Respondent violated the Act and the regulations on six separate occa- 
sions when it delivered beef and pork products to D.C. General Hospital, 
which were accompanied by spurious documents falsely purporting to be 
official Agricultural Product Certificates. 

When respondent furnished spurious photocopies of official certifi- 
cates, it “knowingly issued as true” a “falsely made, altered, forged or 
counterfeited official certificate” in violation of the Act. The evidence 
also supports the conclusion that the actual false making, issuance, alter- 
ing, forging, or counterfeiting was knowingly done by respondent's offic- 
ers or employees. 

Respondent’s violation of the Act is not lessened if, as respondent con- 
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tends, the spurious documents were produced by altering photocopies 
rather than originals of the official certificates. Under either method, 
“falsely made” documents were the result, and the Act was violated fur- 
ther when they were “uttered, published or used as true.” Nor is it less of 
an offense to falsely make documents which differ in color from the orig- 
inals. They were not only “capable of deceiving,” but did deceive and did 
not arouse suspicion until the fifth photocopy was used, and only then 
because the certificate number was noticed to be identical to that on one 
previously furnished. 

Complainant was unable to identify the persons who made and issued 
the false documents. Gold Bell-I&S Jersey Farms, 37 Agric. Dec. 1336, 
1362 (1978), affd sub nom. Gold Bell-I&S Jersey Farms, Inc. v. Berg- 
land (D.N.J. 1979), appeal pending (3d Cir. No. 79-1696), has held that 
in proceedings under the Act where acts of a criminal nature are com- 
mitted by unknown persons, an inference will be made that they were 
deliberately committed by employees of the respondent when it is 
proven that the respondent had substantial economic motive and its em- 
ployees had ample opportunity for their commission. Respondent would 
distinguish Gold Bell on the bases that it involved the grading of eggs 
and the substitution of inferior product. But such distinctions do not al- 
ter Gold Bell’s holding, and its underlying premise, at page 1346: 


“In a proceeding to withdraw grading services, complain- 
ant’s burden of proof is ‘the one generally imposed in civil 
cases and administrative proceedings — the duty of pre- 
vailing by a mere preponderance of the evidence.’ ” 


Complainant has provided evidence more than ample to meet that 
burden of proof, leading to the logical and inescapable conclusion that 
each of the acts which allowed respondent to use spurious documents in 
satisfaction of its contractual obligations, was the culpable and deliber- 
ate act of its own employees. 


II. Respondent has not been denied due process. 


Respondent has chiefly argued that it has been denied due process be- 
cause the complaint charges it with altering an official certificate, 
whereas the evidence only showed that xerox copies had been altered. In- 
asmuch as either circumstance is a criminal violation of the Act, the 
variance between the complaint and the evidence is only significant if re- 
spondent has been subjected to surprise, precluding it from adequately 
and fully defending itself. See Cella v. United States, 208 F.2d 783 (7th 
Cir. 1953), cert. den., 374 U.S. 1016 (1954); Swift & Company v. United 
States, 393 F.2d 247, 252 (7th Cir. 1968); L. G. Balfour Co. v. F.T.C., 
442 F.2d 1, 19 (7th Cir. 1971); Intercontinental Indus. Inc. v. American 
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Stock Exchange, 452 F.2d 935, 941 (5th Cir. 1971); cert. den., 409 U.S. 
842 (1972); and Morgan v. United States, 304 U.S. 1, 18 (1938). 

This did not occur. Respondent was permitted to inspect the docu- 
ments that were entered into evidence in advance of the hearing. It fully 
knew, therefore, the precise nature of complainant’s proposed proof in 
support of the charges and the type of evidence that was needed to re- 
fute them. It was given every opportunity to adequately defend against 
the actual evidence introduced which proved it violated the Act and the 
regulations. Accordingly, there was no denial of due process on account 
of variances between allegations in the complaint and the facts actually 
proven. See Cella, Swift, Balfour, Intercontinental Indus. and Morgan, 
supra. 

Prior to the commencement of the oral hearing, respondent requested 
that four individuals be subpoenaed as its witnesses. The Agricultural 
Marketing Act of 1946 does not grant subpoena powers, and it was con- 
cluded that the testimony of the four witnesses who respondent wished 
to call could not be compelled. Respondent advised at the opening of the 
hearing that it was unable to obtain their attendance at the hearing on a 
voluntary basis; and they did not testify. 

However, respondent has not been prejudiced by their failure to ap- 
pear. Respondent advised, when it requested the issuance of the sub- 
poenas, that the witnesses would give testimony “regarding plaintiff's 
honest method of conducting business and reputation.” Such testimony 
would have no bearing upon whether or not the respondent committed 
the violations charged. Its relevance is limited to mitigating the sanc- 
tions that may be imposed. When sanctions are considered, the uncon- 
troverted testimony of Lawrence David Mirman, respondent’s President, 
that these occurrences were atypical and that respondent has a reputa- 
tion for conducting its business honestly, will necessarily be concluded 
to be true. Since respondent has not suffered prejudice, the fact that the 
hearing may have differed on these accounts from a “full-dress judicial 
hearing” loses significance. See Intercontinental Indus. Inc. v. American 
Stock Exchange, 452 F.2d 935, 942 (5th Cir. 1971), cert. den., 409 U.S. 
842 (1972). 

When the hearing was reopened to allow complainant to present addi- 
tional testimony, possible areas of prejudice to respondent were specifi- 
cally discussed and ruled out in the course of a telephone conference. 
(See the summary filed on August 26, 1980). Respondent’s inability to 
demonstrate prejudice resulting from the reopening of the hearing dis- 
poses of its argument that it was thereby denied due process of law. 
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IIT. Respondent should be debarred from all benefits under the Act for 
three years. 


Maintenance of the integrity of the Department of Agriculture’s grad- 
ing and acceptance program is the essential concern of this proceeding. 
The officials who administer that program have requested the denial 
and withdrawal of the benefits of inspection services from respondent 
for three years, as being necessary to assure that respondent and others 
will be deterred from future violations of a similar nature. 

Inasmuch as respondent has engaged in activities of a criminal nature 
which directly thwart the goals of the Act and diminish the value of the 
program, that request appears warranted and outweighs resulting harm 
to respondent’s business and employees. These considerations also must 
take precedence over respondent’s general reputation for conducting its 
business honestly. 

The following order shall therefore be entered. 
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DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 20,463) 


In re: DR. WAYNE HRYCHIW. VA Docket No. 6. In order issued 
March 17, 1981, by Victor W. Palmer, Administrative Law Judge. 
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(No. 20,464) 


In re: JOHN D. T. DAVENPORT and WILLIAM I. SWAIN, d/b/a JUNGLE 
WONDERS CIRCUS. AWA Docket No. 129. Decided December 9, 
1980. 


Exhibition of animals, failure to comply with Act—Civil penalty—Default 


Respondents are ordered to cease and desist from exhibiting animals without allowing suf- 
ficient distance between the animals and the viewing public. This is in violation of 
the Act for which respondents are assessed a civil penalty of $500.00 each. 


Patricia V. Fettman, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the Act. It was instituted by a Complaint 
filed by the Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, on January 14, 1980, naming 
Jungle Wonders Circus as Respondent. On March 18, 1980, Respondent 
filed a letter response to said Complaint essentially denying the allega- 
tions thereof. Thereafter on June 26, 1980, Complainant filed an 
“Amended Complaint” which changed the named Respondents to: 

“John D. T. Davenport and 
William I. Swain, d/b/a 
Jungle Wonders Circus”. 

On August 26, 1980, the Complainant filed a “Motion for Adoption of 
Complainant’s Proposed Decision and Order” which, for reasons more 
fully set forth in the Administrative Law Judge’s ruling issued Novem- 
ber 20, 1980, was denied. On December 8, 1980, attorney for Complain- 
ant filed a “Motion for Reconsideration” of its “Motion for Adoption of 
Complainant’s Proposed Decision and Order”. Among other things, it 
was set forth in said Motion for Reconsideration that on October 20, 
1980, Respondent William Swain had advised that he was in receipt of 
Complainant’s Motion and proposed Order. Furthermore, it is stated 
that Respondent William Swain advised Complainant’s attorney of his 
intention to file a response with the Hearing Clerk, and on December 4, 
1980, Complainant’s attorney received $1,000.00 from Respondents, 
said sum being the suggested fine in the Decision and Order. 

In view of the matters set forth in Complainant’s “Motion for Recon- 
sideration” filed December 8, 1980, my previous ruling with respect to 
Complainant’s “Motion for Adoption of Complainant’s Proposed Deci- 
sion and Order” has been reconsidered and said motion is hereby grant- 
ed. Accordingly, the herein Decision and Order are issued. 
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The Complaint, as amended, filed by the Department charged Re- 
spondents with various violations of the regulations and standards is- 
sued under the Act (9 CFR 1.1 et seq.). 

Copies of the Amended Complaint and the Rules of Practice governing 
proceedings under the Act were served by the Hearing Clerk by certified 
mail on July 3, 1980. 

Respondents were informed in the Amended Complaint and letter of 
service that an answer should be filed within 20 days in accordance with 
the applicable Rules of Practice, and that failure to file an answer either 
admitting, denying or explaining the allegations in the Amended Com- 
plaint and requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. 

I ruled on November 20, 1980, that the response filed by William I. 
Swain, general agent for Jungle Wonders Circus, on March 18, 1980, 
constituted an answer to the Amended Complaint. However, in view of 
the Complainant’s “Motion for Reconsideration” filed December 8, 1980, 
and the matters set forth therein, and the failure of the Respondents to 
file timely objections to the Complainant’s “Motion for Adoption of 
Complainant’s Proposed Decision and Order”, the Complainant’s “Mo- 
tion for Reconsideration” is granted, as stated previously. 

The Findings of Fact are those set forth in the Complainant’s “Motion 
for Adoption of Complainant’s Proposed Decision and Order” as are the 
Conclusions. The Respondents have the right to appeal this decision 
and/or move that it be set aside. 


FINDINGS OF FACT 


1. (a) John D. T. Davenport and William I. Swain, d/b/a Jungle Won- 
ders Circus, are hereinafter referred to as Respondents. 

(b) Respondents’ mailing address is P.O. Box 274, LaGrange, Texas 
78945. 

(c) Respondents have a current United States Department of Agri- 
culture Class “C” Exhibitor’s License No. 74-LE-11. 

(d) Respondents, at the time of licensing, were informed of the pro- 
visions of the Act and the regulations and standards issued thereunder. 

2. (a) On or about July 29, 1979, Respondents failed to rope off or 
block in any way of the public’s access to a live black bear contained in a 
traveling cage. 

(b) As a result of said failure by Respondents, an 8-year old boy at- 
tempted to feed said bear and was seriously mauled. Said boy suffered 
permanent injuries. 

(c) Respondents did violate section 3.110 (c) of the standards (9 CFR 
3.110 (c) ) in that they failed to handle the animals so there would be a 
minimal risk of harm to the public with sufficient distance allowed be- 
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tween the animals and the viewing public to assure safety to both the 
public and the animals. 

3. (a) On or about July 24, 1979, Respondents failed to rope off or 
block in any way the public’s access to a live black bear contained in a 
cage. 

(b) As a result of said failure by Respondents, an 8-year old girl was 
bitten on the finger by said bear. 

(c) Respondents did violate section 3.110 (c) of the standards (9 CFR 
3.110 (c) ) in that they failed to handle the animals so there would be a 
minimal risk of harm to the public with sufficient distance allowed be- 
tween the animals and the viewing public to assure safety to both the 
public and the animals. 

4. (a) On or about September 20, 1979, United States Department of 
Agriculture compliance officers noted that the feeding door on the bot- 
tom of the tiger cage was open and not secure. Said opening was accessi- 
ble to small children. | 

(b) Respondents did violate section 3.110 (c) of the standards (9 
CFR 3.110 (c) ) in that they failed to handle the animals so there would 
be a minimal risk of harm to the public with sufficient distance allowed 
between the animals and the viewing public to assure safety to both the 
public and the animals. 


ORDER 


Respondents, their agents and employees, directly or indirectly or 
through any device, in connection with their business as exhibitors, shall 
cease and desist from exhibiting animals in violation of the Animal Wel- 
fare Act and the regulations and standards issued thereunder. 

Respondent John D.T. Davenport is assessed a civil penalty of 
$500.00 and Respondent William I. Swain is assessed a civil penalty of 
$500.00. Said penalties shall be payable by certified check or money or- 
der to the Treasurer of the United States and forwarded to Patricia V. 
Fettman, Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C., within 30 days from the date this order 
becomes effective. 

Copies hereof shall be served upon the parties, and this Order shall be- 
come effective 35 days after service hereof upon Respondents unless an 
appeal is filed pursuant to section 1.145 of the Rules of Practice (7 CFR 
1.145). [The Decision and Order became final on April 7, 1981.—Ed.] 
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(No. 20,465) 


In re: ALBERTA A. ERDTSIECK. AWA Docket No. 146. Decided Jan- 
uary 26, 1981. 


Annual reports, failure to file—Annual fees, failure to pay—Suspension of 
license—Civil penalty—Default 


Respondent is ordered to cease and desist from failing to file annual reports and failing to 
pay annual fees within the time periods. Respondent’s license is suspended for 10 
days and thereafter until respondent files the delinquent 1977 and 1978 reports and 
pays the delinquent 1977 and 1978 fees. Respondent is assessed a civil penalty of 
$100.00. 


Alexander Maravel, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the “Act,” and the regulations issued 
thereunder. (9 CFR 1.1 et seq.) A complaint issued by the Administrator 
of the Animal and Plant Health Inspection Service, hereinafter referred 
to as “APHIS”, in accordance with the applicable Rules of Practice was 
duly served upon the respondent. (7 CFR 1.135, 1.147 (b) ) 

Respondent’s failure to file an answer within the time specified in the 
complaint constitutes an admission of the facts alleged in the complaint 
and a waiver of hearing. (7 CFR 1.136 (a), 1.139) Therefore, this Deci- 
sion and Order is entered according to the Rules of Practice. (7 CFR 
1.139) 


FINDINGS OF FACT 


1. Alberta A. Erdtsieck, herein referred to as “respondent,” is an indi- 
vidual whose address is 205 Bailey Avenue, Petaluma, California 94952. 

2. Respondent was issued a Class A license (No. 93-A-51) under the 
Act of September 21, 1976. 

3. On June 8, 1976, upon submission of an application for a license, 
respondent received a copy of the regulations and standards contained in 
Title 9, Chapter 1, Subchapter A of the Code of Federal Regulations and 
agreed to comply with said regulations and standards. 

4. Respondent failed to file the required annual report due within 
thirty days prior to September 21, 1977. 

5. Respondent failed to file the required annual report due within 
thirty days prior to September 21, 1978. 

6. Respondent filed her annual report due within thirty days prior to 
September 21, 1979, on December 10, 1979. 
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7. Respondent failed to pay the required annual fee due on or before 
September 21, 1977. 

8. Respondent failed to pay the required annual fee due on or before 
September 21, 1978. 

9. Respondent paid the required annual fee due on or before Septem- 
ber 21, 1979, on December 10, 1979. 

10. Respondent failed to notify the U.S. Department of Agriculture 
Veterinarian in Charge for the geographical area in which she does busi- 
ness that she changed the address of her business from Santa Rosa, Cali- 
fornia to Petaluma, California. 


CONCLUSIONS 


By reason of the findings of fact set forth herein, respondent has vio- 
lated sections 2.6, 2.7 and 2.8 of the regulations. (9 CFR 2.6 (a), 2.7 (a), 
2.8) 

These violations warrant the sanctions authorized under the Act (7 
U.S.C. 2149 (a), (b) ) and contained in the following order. 


ORDER 


Respondent, her agents and employees, directly or indirectly through 
any corporate or other device, in connection with her business as a 
licensee under the Act shall cease and desist from failing to file annual 
reports and failing to pay annual fees within the time periods required 
under the regulations and from failing to comply with all the regulations 
issued under the Act. 

Respondent’s license (No. 93 A-51) is hereby suspended for 10 days 
and thereafter until respondent files the delinquent 1977 and 1978 re- 
ports and pays the delinquent 1977 and 1978 fees. 

Respondent is assessed a civil penalty of $100 which shall be paid by 
certified check or money order to the order of the Treasurer of the 
United States which shall be forwarded to Alexandra Maravel, Office of 
the General Counsel, United States Department of Agriculture, Wash- 
ington, D.C. 20250 within thirty days from the date this Order becomes 
effective. 

Copies of this Decision and Order shall be served upon the parties. The 
Order shall become effective 35 days after service upon the respondent, 
unless an appeal is filed pursuant to the Rules of Practice (7 CFR 1.145). 
[The Decision and Order became final on April 17, 1981.—Ed.] 
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(No. 20,466) 


In re: CHARLES L. RAU and THE BLACK LAGOON, INC. AWA Docket 
No. 141. Decided February 10, 1981. 


Violation of numerous sections of the act—Cease and desist—Default— 
Suspension 


Where respondents are charged with numerous violations of the act. Respondents shall 
cease and desist from failing to comply with regulations and standards issued under 
the act. Respondents’ license is suspended for 90 days and thereafter until in full 
compliance with the act. 


Alexandra Maravel, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act (7 U.S.C. 2131 et 
seq.), hereinafter referred to as the “Act,” and the regulations issued 
thereunder. (9 CFR 1.1 et seq.) A complaint issued by the Administrator 
of the Animal and Plant Health Inspection Service, hereinafter referred 
to as “APHIS”, in accordance with the applicable Rules of Practice was 
duly served upon the respondents. (7 CFR 1.135, 1.147 (b) ) 


Respondents’ failure to file an answer within the time specified in the 
complaint constitutes an admission of the facts alleged in the complaint 
and a waiver of hearing. (7 CFR 1.136 (a), 1.139) Therefore, this Deci- 
sion and Order is entered according to the Rules of Practice. (7 CFR 
1.139) 


FINDINGS OF FACT 


1. The Black Lagoon Inc. was incorporated in Michigan and main- 
tained its principal place of business at 504 N. Main Street, Royal Oak, 
Michigan 48067 at all times material herein. 

2. Charles L. Rau is an individual residing at 318 E. University, Royal 
Oak, Michigan 48067, who at all times material herein was the president 
of The Black Lagoon, Inc. 

3. Atall times material herein The Black Lagoon, Inc. was licensed (li- 
cense no. 34-BD-8) as a Class B dealer under the Act. 

4, At the time license no. 34-BD-8 was issued to The Black Lagoon, 
Inc., Charles L. Rau received a copy of the regulations and standards 
contained in Title 9, Chapter 1, Subchapter A of the Code of Federal 
Regulations and agreed to comply with said regulations and standards. 

5. On April 22, 1979, May 31, 1979, July 16, 1979, and July 30, 
1979, the business premises of The Black Lagoon, Inc. were inspected by 
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APHIS. Two of the violations found were corrected by the respondents 
between the May 31 and July 16 inspections. The following, chronic vio- 
lations of the regulations and standards were found on all four inspec- 
tions, and copies of the reports noting such violations were received by 
Charles L. Rau on the dates of the inspections: 

a. Supplies of food and bedding for primates, guinea pigs, hamsters 
and other animals were not stored in such a way as to be adequately pro- 
tected against infestation or contamination by vermin and against spoil- 
age or deterioration as required by the regulations. (9 CFR 3.25 (c), 
3.75 (c), 3.100 (c) ) 

b. Waste disposal facilities for primates, guinea pigs, hamsters, and 
other animals were not provided and operated in such a way as to mini- 
mize vermin infestation, odors and disease hazards as required by the 
regulations. (9 CFR 3.25 (d), 3.100 (d) ) 

c. Indoor housing facilities for primates, guinea pigs, hamsters, and 
other animals were not adequately ventilated to minimize drafts, odors 
and moisture condensation to provide for the health and comfort of the 
animals as required by the regulations. (9 CFR 3.26(b), 3.76 (b), 
3.101 (b) ) 

d. Indoor housing facilities for five primates and one skunk were 
not provided with light of uniform distribution and sufficient intensity 
and duration to permit routine inspection and cleaning as required by 
the regulations. (9 CFR 3.76 (c), 3.101 (c) ) 

e. The interior surfaces of indoor housing facilities for five primates 
were not constructed and maintained to be substantially impervious to 
moisture and readily sanitized as required by the regulations. (9 CFR 
3.76 (d) ) 

f. Primary enclosures for primates, guinea pigs, hamsters, and 
other animals were not kept clean and were not being sanitized to pre- 
vent contamination of the animals, to reduce disease hazards and odors, 
and to prevent an accumulation of debris, trash and excreta as required 
by the regulations. (9 CFR 3.31 (a), (b); 3.81 (a), (b), (c); 3.106 (a), (b), (c) ) 

g. Aneffective program of pest control was not being maintained as 
required by the regulations. (9 CFR 3.31 (c), 3.81 (d), 3.106 (d) ) 

6. The respondents were warned by letter received on June 16, 1979, 
that failure to meet the requirements of the regulations and standards 
constitutes violation of the Act for which penalties may be imposed. 

7. On November 1, 1979, the business premises of The Black Lagoon, 
Inc. were inspected by APHIS. The following violations of the regula- 
tions remained: 

a. Supplies of food and bedding for primates, guinea pigs, hamsters 
and other animals were not stored in such a way as to be adequately pro- 
tected against infestation or contamination by vermin and against spoil- 
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age or deterioration as required by the regulations. (9 CFR 3.25 (c), 
3.75 (c), 3.100 (c) ) 

b. Waste disposal facilities for primates, guinea pigs, hamsters, and 
other animals were not provided and operated in such a way as to mini- 
mize vermin infestation, odors and disease hazards as required by the 
regulations. (9 CFR 3.25 (c), 3.75 (d), 3.100 (d) ) 

c. Indoor housing facilities for primates, guinea pigs, hamsters, and 
other animals were not adequately ventilated to minimize drafts, odors 
and moisture condensation to provide for the health and comfort of the 
animals as required by the regulations. (9 CFR 3.26 (b), 3.76 (b), 
3.101 (b) ) 

d. Primary enclosures for primates were not kept clean and were 
not being sanitized to prevent contamination of the animals, to reduce 
disease hazards and odors, and to prevent an accumulation of debris, 
trash and excreta as required by the regulations. (9 CFR 3.81 (a)-(c) ) 


CONCLUSION 


By reason of the findings of fact set forth herein, respondents have 
violated the regulations and standards issued under the Act. (9 CFR 
3.25 (c), (d); 3.26 (b); 3.31 (a)-(c); 3.75 (b)-(d); 3.76 (b)-(d);_ 3.81 (a)-(d); 
3.100 (c), (d); 3.101 (b), (c); 3.106 (a)-(d) ) 

These violations warrant the sanctions authorized under the Act (7 
U.S.C. 2149 (a), (b) ) and contained in the following order. 


ORDER 


Respondents, any agents and employees, directly or indirectly through 
any corporate or other device, in connection with business licensed 
under the Act, shall cease and desist from failing to comply with the 
regulations and standards issued under the Act. 

Respondents’ license (No. 38-BD-8) is hereby suspended for 90 days 
and thereafter until respondents demonstrate that their facilities for 
animals are being maintained in full compliance with all the regulations 
and standards issued under the Act. 

Copies of this Decision and Order shall be served upon the parties. The 
Order shall become effective 35 days after service upon the respondent, 
unless an appeal is filed pursuant to the Rules of Practice. (7 CFR 1.145) 
[The Decision and Order became final on March 21, 1981.—Ed.] 
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(No. 20,467) 


In re: VAUGHN GALLOP. AWA Docket No. 155. Decided March 4, 
1981. 


Order Vacating Default Decision and Remanding Proceeding 


Dorothea A. Baker, Administrative Law Judge. 
Aaron B. Kahn, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


A default decision and order was filed in this proceeding on February 
10, 1981, by Administrative Law Judge Dorothea A. Baker. On Feb- 
ruary 25, 1981, a letter was received from respondent requesting an ex- 
tension of time for filing an appeal and setting forth various defenses to 
the complaint. Respondent contends that an answer was mailed but it 
did not reach the Hearing Clerk. 

In order to determine whether just cause exists for affording respond- 
ent an opportunity to file an answer and have a hearing, the default deci- 
sion and order is hereby vacated and the proceeding is remanded to the 
Administrative Law Judge. It has been held that a default order will not 
be set aside merely because respondents contend they misunderstood the 
Department’s procedural requirements where there is no basis for the 
misunderstanding, Jn re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 
171, 172 (1980); they misunderstood the nature of the order that would 
be issued, In re Pastures, Inc., 39 Agric. Dec. 395, 396-97 (1980); or they 
did not have adequate funds to hire an attorney to answer the complaint, 
In re Seal, 39 Agric. Dec. 370, 371 (1980). However, on rare occasions, 
default orders have been set aside for good cause shown or where the 
complainant did not object. Jn re J. Fleishman & Co., 38 Agric. Dec. 789 
(1978) (remand order); In re Christ, LAWA Doc. No. 24 (Nov. 12, 1974) 
(remand order), final decision, 35 Agric. Dec. 195 (1976). 

Since it appears from respondent’s correspondence that he may no 
longer be in business requiring a license, it may be appropriate to ex- 
plore whether a consent settlement could be reached in which respond- 
ent’s license is revoked, but with a lesser or no civil penalty imposed. 
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(No. 20,468) 


In re: NAT M. BARKER and LOUISE E. BARKER, d/b/a BROKEN PINE RAB- 
BITRY. AWA Docket No. 159. Decided March 13, 1981. 


Violation of the act—Cease and desist—Consent 


Where respondents consented to the issuance of an order to cease and desist from violating 
the Animal Welfare Act and to cease and desist from failing to file their license 
application renewal in a timely manner. 


Patricia V. Fettmann, for complainant. 
Respondents, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondents willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondents admit the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Nat M. Barker and Louise E. Barker d/b/a Broken Pine Rabbitry 
hereinafter referred to as respondents, are individuals whose mailing ad- 
dress is Route 1, Box 59-A, Chelsea, Alabama 35043. 

2. The respondents, at all times material herein, were: 

(a) Engaged in the business of breeding rabbits and selling said rab- 
bits in commerce for research; and 

(b) Licensed as Class A dealers under the Act and regulations and 
standards issued by the Secretary of Agriculture. 

3. At the time of licensing under the Act, respondents were apprised 
of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with the provisions. 
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4, Respondents on or about April 8, 1980, housed rabbits at their 
dealer premises in Chelsea, Alabama. 


CONCLUSION 


Respondents, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondents Nat M. Barker and Louise E. Barker, d/b/a Broken Pine 
Rabbitry, shall comply with each and every provision of the Animal Wel- 
fare Act of 1976 (7 U.S.C. §2131 et seq.) and the standards and regula- 
tions issued thereunder (9 CFR 1, 2, and 3) and shall cease and desist 
from any violation thereof. 

Respondents shall cease and desist from failing to file their license ap- 
plication renewal in a timely manner. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondents. 


(No. 20,469) 


In re: MRS. BERNICE FEE. AWA Docket No. 132. Decided March 27, 
1981. 


Cease and desist—Suspension—Consent 


Where respondent consented to the issuance of an order to cease and desist from violating 
the Act. Respondent’s license is suspended for a period of sixty days. 


Morris Selinger, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent has violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice Governing Formal Adjudicatory Proceedings Instituted by the Sec- 
retary under Various Statutes (7 CFR 1.138). 
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The respondent, admits the jurisdictional allegations in the first three 
paragraphs of the complaint, specifically admits that the Secretary has 
jurisdiction in this matter, and consents and agrees for the purpose of 
settling this proceeding to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, Bernice Fee, is an individual whose address is 423 
North Kansas, Columbus, Kansas 66725. 

2. Atall times material herein respondent was licensed under the Act 
as a Class B dealer. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision 
without further procedure, such decision will be entered. 


ORDER 


Respondent, her agents and employees directly or indirectly through 
any corporate or other device in connection with her business under the 
Act shall cease and desist from violating the Animal Welfare Act as 
amended (7 U.S.C. 2131 et seq.) and the regulations and standards is- 
sued thereunder (9 CFR Parts 2 and 3). 

Respondent’s license to do business as a dealer under the Act is sus- 
pended for a period of sixty (60) days and thereafter until respondent 
demonstrates that her dealer premises are in compliance with the regu- 
lations and standards. The period of suspension shall begin on the day of 
service of the decision upon respondent. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall be final upon issuance and effective upon serv- 
ice of the decision upon respondent. 
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(No. 20,470) 


In re: WARREN ALLEN. AWA Docket No. 156. Decided April 3, 
1981. 


Standards and regulations—Consent 


Respondent is ordered to comply with every provision of the Act and standards and regula- 
tions issued thereunder. 


Patricia W. Fettman, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Administra- 
tor, Animal and Plant Health Inspection Service (“APHIS”), United 
States Department of Agriculture, charging that respondent willfully 
violated the Act and the regulations and standards issued thereunder (9 
CFR parts 1, 2, and 3). This decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to these proceed- 
ings (9 CFR 4.1; 42 FR 10959 and 7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations contained in 
paragraph 1 of the Complaint, specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 

In consideration of the above, complainant agrees to the entry of this 
decision. 


FINDINGS OF FACT 


1. Warren Allen, hereinafter referred to as respondent, is an individ- 
ual whose mailing address is Route 2, Lucerne, Missouri 64655. 

2. The respondent, at all times material herein, was: 

(a) Selling dogs in commerce, as defined in sections 2 (c) and 2 (f) of 
the Act (7 U.S.C. 2132 (c) and (f) ). 

(b) Licensed as a Class A dealer under the Act and regulations and 
standards issued by the Secretary of Agriculture. 

3. At the time of licensing under the Act, respondent was apprised of 
the provisions of the Act and the regulations and standards and agreed 
in writing to comply with the provisions. 

4. Respondent on or about May 13, 1980, housed dogs at his dealer 
premises in Lucerne, Missouri. 
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CONCLUSION 


Respondent, having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Warren Allen shall comply with each and every provision 
of the Animal Welfare Act of 1976 (7 U.S.C. §2131 et seq.) and the 
standards and regulations issued thereunder (9 CFR Parts 1, 2, and 3) 
and shall cease and desist from any violation thereof. 

This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 
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(No. 20,471) 


In re: DAVENPORT PACKING Co., INC. FMIA Docket No. 48. Decided 
March 31, 1981. 


Insanitary conditions—Inspection service—indefinite withdrawal of— 
Stipulation and order on the record 


At the oral hearing the parties stipulated and agreed to an order withdrawing respondent’s 
inspection service for an indefinite period of time. 


Helen Harris, for complainant. 
Marvin S. Andich, Rock Island, I1l., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CERTIFICATION OF ORDER 


I hereby certify that the attached is an accurate and exact copy of the 
Order which I issued, entered, and made effective on March 31, 1981, in 
Rock Island, Illinois. [Issued by Victor W. Palmer, Administrative Law 
Judge, on April 15, 1981—Ed.] 


ORDER ' 


Therefore, on this 31st day of March, 1981, in Rock Island, Illinois, I 
hereby issue the following order which will be effective as of today. 

1. Inspection service under the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.) is indefinitely withdrawn from respondent. 

2. Inspection service will be reinstated upon completion and correc- 
tion of the following alleged insanitary conditions at respondent estab- 
lishment and following approval of such by authorized representatives 
of the Meat and Poultry Inspection Program, Food Safety and Quality 
Service, United States Department of Agriculture, and of the Compli- 
ance Program, Food Safety and Quality Service, United States Depart- 
ment of Agriculture: 

I. All walls and ceilings in the edible product handling areas to be 
made smooth and impervious: 
(a) including refacing or replacing broken or missing wall tiles, 
(b) including covering of exposed cork ceiling insulation in sales 
cooler. 
II. Implementation of effective pest control program including; 
(a) all outside openings to be made rodent proof, 
(b) area immediately surrounding establishment to be rodent 
harborage free. 


1. [Excerpt from the transcript of oral hearing held March 31, 1981—Ed.] 
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III. Repair any roof leaks; 

IV. Juncture or joint between all ceilings and walls to be sealed; 

V. New hot room (carcass chill cooler) and kill floor (slaughter de- 
partment) to have all flaking or loose paint and other loose foreign mat- 
ter removed from all beams, rails, and fixtures; 

VI. All door frames at juncture with wall to be sealed. 

The following conditions to be completed by respondent within 180 
days of the effective date of this order, which is today, or such additional 
time which may be authorized by the Administrator of the Food Safety 
and Quality Service, if satisfactory progress has been made in this area, 
or inspection service will be withdrawn without any further procedure. 

VII. All broken and eroded floors in the edible product handling 
areas to be repaired; 

Vill. The ceiling on the kill floor (slaughter department) at juncture 
with east wall to be sealed; 

IX. Resurface or cover all damaged building support columns in all 
edible product handling areas; 

X. Seal open crack located at Southwest corner of loading dock area; 

XI. Separation between steel support beam and masonry wall to be 
joined and sealed; 

XII. Repair surface material at truck washing area. 

Provided however, that upon completion and approval by the pre- 
viously specified Department representatives of the provisions of I, II, 
IV, and VI above to the sales cooler only, inspection will be reinstated 
only for the purpose of “breaking cattle” and only in the sales cooler. 
This will include access through the shipping area. Inspection under 
these circumstances not to exceed 30 days from the reinstatement of in- 
spection. 

Complainant retains the right to initiate future inspection withdrawal 
proceedings with respect to respondent's failure to eliminate any alleged 
insanitary conditions. 

Respondent agrees to comply with the provision of the Federal Meat 
Inspection Act in all respects. 

That, then, is the stipulation by the parties. 

That, then, is the order that is being entered this 31st day of March, 
1981, and which will be effective as of this date. 
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(No. 20,472) 


Not Used 
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(No. 20,473) 


In re: JIMMY LEE and JIM REESE. HPA Docket No. 134. Decided Feb- 
ruary 12, 1981. 


Sored horse—Disqualification—Decision as to Jim Reese 


Where respondent Jim Reese consented to an order disqualifying him from showing or ex- 
hibiting any horse, and from judging or managing any horse show, exhibition or 
auction for a period of one year. 


Ronald K. Silver, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding pursuant to the Horse Protection 
Act, as amended, 15 U.S.C. §§ 1821-1831, in which respondent Jimmy 
Lee, a horse trainer, and respondent Jim Reese, the owner of the horse 
known as “S.R.F.’s Loraine” are charged with having entered the horse 
while it was “sore” for the purpose of showing it in a horse show held on 
November 8, 1978. 

Respondent Jimmy Lee has indicated through his counsel that he has 
agreed to the issuance of a consent decree. The remaining respondent, 
Jim Reese, was initially represented by counsel who filed an answer on 
his behalf which admitted that respondent Jim Reese owned “S.R.F.’s 
Loraine,” and that the horse was entered on November 8, 1978, at the 
22nd Annual Southern Championship Charity Horse Show, for the pur- 
pose of being shown and exhibited. The answer denied that the horse 
was then “sore” as that term is defined in the Act. Counsel for respond- 
ent Jim Reese struck his appearance, and when oral hearing was held in 
Jackson, Mississippi, on February 10, 1981, Mr. Reese elected to proceed 
without counsel. 

At the hearing, Mr. Reese challenged the legal sufficiency of the opin- 
ions by the two veterinarians who testified to the effect that the horse 
was sore at the time it was entered; and also challenged, despite the ad- 
mission contained in the answer filed on his behalf, the legal sufficiency 
of proof showing he owned the horse that was examined since it had 
been entered under a name other than “S.R.F.’s Loraine.” 

Disregarding the admissions in his answer, the record evidence sub- 
stantiated that Mr. Reese owned the horse which had been observed to 
be sore. He had admitted, when questioned by an investigator employed 
by the Department of Agriculture, that despite the name difference, the 
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horse that was entered as Entry No. 665 in Class No. 15 was “S.R.F.’s 
Loraine” which he owned (See Complainant’s Exhibit No. 12). 

The record evidence also clearly established that this horse was then 
“sore.” In addition to testimony and affidavits by U.S. Department of 
Agriculture veterinarians in attendance at the show, affidavits to the 
same effect by the three veterinarians employed by the show’s manage- 
ment who had refused to allow the horse to enter the show ring, were 
also placed in evidence. 

At the conclusion of the hearing, respondent indicated that he had no 
desire to file a brief or propose findings and conclusions. Complainant 
elected to submit to a decision and order on the basis of the Pre-trial 
Brief, Proposed Findings, Conclusions and Order filed at the hearing’s 
commencement. 

References to the exhibits introduced in evidence by complainant and 
respondent shall be referred to as “Cx.” and “Rx.,” respectively, followed 
by the identifying number assigned. 


FINDINGS OF FACT 


1. At all times material herein, respondent Jim Reese was the owner 
of the horse “S.R.F.’s Loraine” (Respondent’s Answer). 

2. Jim Reese’s mailing address is Route 5, Box 238-A, Jackson, Mis- 
sissippi 39212. 

3. On November 8, 1978, at the Southern Championship Charity 
Horse Show, Jim Reese, as owner, allowed the horse “S.R.F.’s Loraine” 
to be entered for the purposes of showing and exhibiting as Entry No. 
665 in Class No. 15 (Cx. 5, 9, 10, 11, 12, 13). 

4. Jim Reese paid the entry fee for “S.R.F.’s Loraine” to be entered as 
Entry No. 665 in Class No. 15 (Cx. 12). 

5. On the evening of November 8, 1978, “S.R.F.’s Loraine” was ex- 
amined immediately prior to entry into the show ring by three veteri- 
narians employed by show management, all of whom found the horse to 
show soreness in both forefeet (Cx. 1, 2, 3, 4). 

6. Based on their findings, all three veterinarians refused to allow the 
horse to enter the show ring (Cx. 1, 2, 3, 4). 

7. The horse was then examined at the request of the horse’s trainer 
by United States Department of Agriculture veterinarians (Cx. 6, 7, 9, 
10). 

8. When physically examined by United States Department of Agri- 
culture veterinarians on November 8, 1978, “S.R.F.’s Loraine” exhibited 
abnormal sensitivity in both of its forelimbs. The areas of bilateral sensi- 
tivity were found to be in identical locations on the horse’s forelimbs (Cx. 
5, 6, 7). 

9. When examined by a United States Department of Agriculture 
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veterinarian trained in the use of thermovision, “S.R.F.’s Loraine” exhib- 
ited abnormal inflammation in both of its forelimbs (Cx. 5, 8, 15A & B). 

10. Respondent owned “S.R.F.’s Loraine” since the horse was a colt 
and trained the horse personally until April of 1978 (Cx. 12). 

11. Respondent believed, at the time of the show on November 8, 
1978, that had the horse won its class, it could have been sold for 
$12,000 to $15,000 (Cx. 12). 


CONCLUSIONS OF LAW 


1. The Secretary of Agriculture, United States Department of Agri- 
culture, has jurisdiction over this action. 

2. On November 8, 1978, Jim Reese, as owner, allowed the horse 
“S.R.F.’s Loraine” to be entered for the purpose of showing and exhibit- 
ing at the Southern Championship Charity Horse Show while said horse 
was sore in violation of 15 U.S.C. § 1825 (2) (D). 

The two veterinarians who gave testimony in this case both found ab- 
normal sensitivity and inflammation in both of the horse’s forelimbs 
when they examined it just after it had been disqualified by the show 
management personnel as being sored. The horse was, therefore, in 
every sense, a “sore” horse. The Act provides, in pertinent part: 


“a horse shall be presumed to be a horse which is sore if it 
manifests abnormal sensitivity or inflammation in both of 
its forelimbs. . .(15 U.S.C. § 1825 (d) (5) ). 


Respondent Reese thereby violated the Act which prohibits: 


“the .. . (B) entering for the purposes of showing or exhib- 
iting in any horse show or horse exhibition any horse 
which is sore... , and (D) allowing any activity described 
in clause (A), (B), or (C) respecting a horse which is sore by 
the owner of such horse.” (15 U.S.C. § 1824 (2) ). 


The only remaining issue is the appropriate sanction to be imposed 
under the circumstances. Under the Act, respondent is subject to a maxi- 
mum penalty of $2,000 and disqualification from showing or exhibiting 
any horse, judging or managing any horse show, horse exhibition, or 
horse sale or auction for a period of not less than one year for this, his 
first, violation (15 U.S.C. § 1825 (C) (b) (1) and (c) ). The Act requires, 
however, that in determining the amount of the civil penalty, the Secre- 
tary shall take into account all factors relevant to such determination, 
including the nature, circumstances, extent, and gravity of the prohib- 
ited conduct, the degree of culpability, any history of prior offenses, abil- 
ity to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 
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Respondent Jim Reese has stated, and his former attorney has af- 
firmed, that he is in a time of financial difficulty and unable to pay ei- 
ther an attorney’s fee or any civil penalty that might be assessed. He 
does own two horses, the value of which will be greatly diminished if he 
is disqualified from showing or exhibiting them in horse shows. It would 
appear, therefore, that the one year disqualification that has been re- 
quested by complainant will serve as a more meaningful sanction than 
the imposition of an uncollectable monetary penalty. 
Accordingly, the following order is herewith entered. 


ORDER 


It is hereby ordered that Jim Reese be disqualified for a period of one 
year from showing or exhibiting any horse, and from judging or manag- 
ing any horse show, exhibition or auction from the date this order be- 
comes final and effective. 

A copy of this order shall be served upon Jim Reese. This order will be 
final and effective thirty-five (35) days after the date of service upon 
Jim Reese, unless there is an appeal filed to the Judicial Officer within 
thirty (30) days of service, pursuant to the rules of practice (7 CFR 
§ 1.145). [The Decision and Order became final on March 26, 1981— 
Ed.] 


(No. 20,474) 


In re: PREACH FLEMING. HPA Docket No. 76. Decided February 17, 
1981. 


Sored horse, failure to prove—Dismissal 


Where complainant failed to prove respondent’s three horses were sored, the complaint is 
dismissed with prejudice. 


Alexander Samofal, for complainant. 
Edward F. Gordon, Shelbyville, Tenn., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted pursuant to the provisions 
of the Horse Protection Act of 1970 (15 U.S.C. §1821, et seq.), hereinaf- 
ter sometimes referred to as the “Act”, and the Regulations issued there- 
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under (9 C.F.R. §11.1, et seq.), hereinafter sometimes referred to as the 
“Regulations”. It arises by reason of a Complaint having been filed on 
April 3, 1978, by the Administrator, Animal and Plant Health Inspec- 
tion Service. The Complainant seeks the imposition of civil penalties. 

In the Complaint it is alleged that the Respondent, Preach Fleming, 
was the exhibitor of the horse “Delight’s Aristocrat”, which was shown 
on or about September 5, 1975, at the Thirty-Seventh Tennessee Walk- 
ing Horse Celebration Horse Show, Shelbyville, Tennessee; that the Re- 
spondent was the exhibitor of the horse “Ebony’s True Grit”, which was 
shown on or about November 16, 1974, at the Eighteenth Annual South- 
ern Championship Charity Horse Show, Montgomery, Alabama; and, 
that the Respondent was the exhibitor of the horse “Worthy Delight”, 
which was shown on or about November 13, 1974, at the Eighteenth An- 
nual Southern Championship Charity Horse Show, Montgomery, Ala- 
bama. 

The Complaint further alleges that “Delight’s Aristocrat”, on or about 
September 5, 1975, was “sored” as that term is defined in the Act and 
the Regulations, “by the use on the horse of a cruel and inhumane meth- 
od or device, which would reasonably be expected to result in physical 
pain to the horse when walking, trotting, or otherwise moving, to cause 
extreme physical distress to the horse, or to cause inflammation, and 
which did result in heavy and rough callus formations on the front pas- 
terns of said horse which were painful to normal palpation”, in violation 
of Section 4 (b) of the Act (15 U.S.C. §1823 (b) ) and Section 11.2 (a) of 
the Regulations (9 C.F.R. §11.2 (a) ). 

With respect to the horse “Ebony’s True Grit”, it is alleged that on or 
about November 16, 1974, the horse was “sored” as that term is defined 
in the Act and the Regulations, and that as a result thereof such soring 
resulted in the presence of granulomas on the front pasterns of said 
horse which were very painful to the touch, in violation of Section 4 (b) 
of the Act (15 U.S.C. §1823 (b) ) and Section 11.2 (a) of the Regulations 
(9 C.F.R. §11.2 (a) ). 

With respect to the third horse “Worthy Delight”, it is alleged that on 
or about November 13, 1974, said horse was “sored” as that term is de- 
fined in the Act and the Regulations, and that said soring did result in 
granulomas on the front pasterns of said horse which were very sensi- 
tive and painful to palpation, in violation of Section 4 (b) of the Act (15 
U.S.C. §1823 (b)) and Section 11.2 (a) of the Regulations (9 C.F.R. 
§11.2 (a)). 

As a result of the aforesaid alleged three violations, the Complainant 
seeks a sanction of $1,000 fine for each violation, amounting to a total 
fine of $3,000. 

Service of the Complaint was effectuated upon the Respondent on Au- 
gust 31, 1978. On October 23, 1978, the Respondent, through counsel, 
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submitted an Answer. On November 27, 1978, attorney for Complainant 
filed a Motion for Adoption of Decision and Order premised upon the as- 
sertion that no Answer or other responsive pleading was filed within the 
time prescribed by Section 1.136 of the Rules of Practice (7 C.F.R. 
§ 1.136) and, therefore, the Respondent was deemed to have admitted all 
of the material allegations of the Complaint and to have waived a hear- 
ing pursuant to the provisions of said Rules of Practice. The case was as- 
signed to this Administrative Law Judge on December 29, 1978. 

On December 22, 1978, the Respondent filed objections to Complain- 
ant’s Motion for Adoption of Decision and Order. Pursuant to the Rules 
of Practice and Procedure, the Judge considers objections when they are 
filed under circumstances of this nature. In his objections the Respond- 
ent alleged, among other things, that “Worthy Delight” had previously 
been filed under Docket No. HPA-C-359; that counsel had informed 
Complainant’s attorney under date of September 15, 1977, that he 
would be in a position to accept service of process in this particular case; 
that answer previously filed on behalf of another respondent in HPA 
Docket No. 71, on February 23, 1978, was inadvertently not recorded in 
the Hearing Clerk’s office; that by reason of other actions the Respond- 
ent was under the mistaken assumption that there had been a consolida- 
tion of this case with other cases. It was further alleged in said objec- 
tions that attorney for Complainant had stated that he had no objections 
to Respondent’s filing of its objections and, “that he was not insistent 
upon the adoption of the Decision and Order due to the circumstances 
which have been outlined”. 

Upon assignment to this Administrative Law Judge the case was 
promptly set for oral hearing, which oral hearing was designated to be 
January 23, 1979. The Complainant’s Motion for Adoption of Decision 
and Order was denied, and a ruling was made upon the appropriateness 
of Respondent’s pleading filed October 23, 1978. The Administrative 
Law Judge deemed it to have been timely filed and it was deemed to con- 
stitute the Answer of the Respondent herein. 

Upon Motion for Continuance by attorney for the Complainant, which 
was made with the complete knowledge and support of attorney for the 
Respondent, the oral hearing date of January 23, 1979, was vacated, and 
in accordance with the premises set forth in Motion for Continuance of 
Oral Hearing filed January 16, 1979, the oral hearing was rescheduled 
to commence on March 20, 1979. By reason of Respondent’s request, the 
oral hearing date of March 20, 1979, was vacated without objection by 
the Complainant. The oral hearing was rescheduled to commence on 
May 22, 1979. 

The oral hearing took place on May 22, 23 and 24, 1979, in Shelby- 
ville, Tennessee, before Administrative Law Judge Dorothea A. Baker. 
The Complainant was represented by Alexander W. Samofal, Esquire, 
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Office of General Counsel, United States Department of Agriculture, 
Washington, D.C. 20250, and the Respondent was represented by Ed- 
ward F. Gordon, Esquire, First National Bank Building, Post Office Box 
169, Shelbyville, Tennessee 37160. 

By reason of arrangements made at the oral hearing and pursuant to 
agreement of counsel, the Deposition of Dr. Dewitt Owen was taken sub- 
sequent to the oral hearing. Said Deposition was admitted into evidence 
on June 27, 1980. The last brief in this matter was submitted on October 
17, 1980. 

This proceeding involves three horses. In proceedings of this nature, it 
is well recognized that alleged violations relating to the same horse may 
have been made in other proceedings, involving the owner, rider, train- 
er, different dates, etc. (HPA Docket Nos. 71, 55). This is mentioned to 
emphasize that this proceeding is decided on the basis of the persuasive 
evidence of record in this case. 


Applicable Statutes and Regulatory Provisions 


The section of the Act that the Respondent Fleming is alleged to have 
violated states: 


“Tt shall be unlawful for any person to show or exhibit, or 
enter for the purpose of showing or exhibiting, in any 
horse show or exhibition, any horse which is sored if that 
horse or any other horse was moved to such show or exhibi- 
tion in commerce.” 


Section 11.2 (a) of the Regulations provides, among other things, as 
follows: 


“It is unlawful for any person to show or exhibit, or enter 
for the purpose of showing or exhibiting, in any horse 
show or exhibition, any horse which is sored.” 


The term “soring” is defined in the Act (15 U.S.C. §1821 (a) ) as fol- 
lows: 


“(A) an irritating or blistering agent has been applied, in- 
ternally or externally, by a person to any limb of a 
horse, 

(B) any burn, cut, or laceration has been inflicted by a 
person on any limb of a horse, 

(C) any tack, nail, screw, or chemical agent has been in- 
jected by a person into or used by a person on any 
limb of a horse, or 
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(D) any other substance or device has been used by a per- 
son on any limb of a horse or a person has engaged in 
a practice involving a horse, 


and, as a result of such application, infliction, injection, 
use, or practice, such horse suffers, or can reasonably be 
expected to suffer, physical pain or distress, inflammation, 
or lameness when walking, trotting, or otherwise moving, 
except that such term does not include such an application, 
infliction, injection, use, or practice in connection with the 
therapeutic treatment of a horse by or under the supervi- 
sion of a person licensed to practice veterinary medicine in 
the State in which such treatment was given.” 


FINDINGS OF FACT 


1. Preach Fleming, hereinafter sometimes referred to as the Respond- 
ent, is an individual residing at Lewisburg Highway, Shelbyville, Ten- 
nessee 37106. Respondent, at all times material herein, was the trainer 
and exhibitor of the horse “Worthy Delight”, which was shown on or 
about November 13, 1974, at the Eighteenth Annual Southern Cham- 
pionship Charity Horse Show, Montgomery, Alabama. 

The record indicates that Respondent Fleming was notified of this ad- 
ministrative disciplinary proceeding first on August 19, 1977 (TR 127). 

2. Respondent, at all times material herein, was the exhibitor of the 
horse “Ebony’s True Grit”, which was shown on November 16, 1974, at 
the Eighteenth Annual Southern Championship Charity Horse Show, 
Montgomery, Alabama. 

The record indicates that Respondent Fleming was notified of this ad- 
ministrative disciplinary proceeding first on April 3, 1978 (TR 128). 

The Eighteenth Annual Southern Championship Charity Horse Show, 
Montgomery, Alabama, was a horse show to which horses had been 
moved in commerce. 

3. Respondent, at all times material herein, was the exhibitor of the 
horse “Delight’s Aristocrat”, which was shown on September 5, 1975, at 
the Thirty-Seventh Tennessee Walking Horse Celebration Horse Show, 
Shelbyville, Tennessee. 

The record indicates that Respondent Fleming was notified of this ad- 
ministrative disciplinary proceeding first on August 19, 1977 (TR 127). 

The Thirty-Seventh Tennessee Walking Horse Celebration Horse 
Show, Shelbyville, Tennessee, was a horse show to which horses had 
been moved in commerce. 

4, With respect to the horse “Worthy Delight”, the Respondent Flem- 
ing is charged in the Complaint with having violated Section 4 (b) of the 
Act and Section 11.2 (a) of the Regulations promulgated under the Act. 
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With respect to “Ebony’s True Grit”, the Respondent is charged in the 
Complaint with having violated Section 4 (b) of the Act and Section 
11.2 (a) of the Regulations promulgated thereunder. With respect to the 
horse “Delight’s Aristocrat”, the Complaint charges Respondent Fleming 
with having violated Section 4 (b) of the Act and Section 11.2 (a) of the 
Regulations promulgated thereunder. 

5. Both the Complainant and the Respondent agree that the determi- 
nation as to whether or not a horse is sored as a result of the United 
States Department of Agriculture’s examination “involves a professional 
judgment.” 

6. The only witness who testified for the Complainant with respect to 
“Worthy Delight” was Dr. Hunter Kendall, ' who did a palpation exam- 
ination on November 13, 1974. 

7. Included in the documentary evidence is an affidavit dated Decem- 
ber 2, 1974 (Complainant’s Exhibit 3), by Mr. Fox, a veterinary medical 
official employed by the Department, which indicated, among other 
things, that on November 13, 1974, in his professional opinion, “Worthy 
Delight” was a sored horse as defined in the Horse Protection Act of 
1970 because it had slight granulomas in the pastern area of the forefeet 
and small very sensitive areas were found by mild digital palpation on 
the front surface in the center about two inches above the coronary band 
in the pastern area of both front feet. 

However, Mr. Fox was deceased at the time of the oral hearing and 
was not subject to cross-examination, and the validity of his opinion as 
expressed in the affidavit could not be tested. Also, his opinion contains 
certain variances with the testimony of Dr. Kendall. 

8. The testimony of Dr. Kendall, with respect to his physical examina- 
tion of the horse “Worthy Delight” on November 13, 1974, reveals, 
among other things: 


his opinion that the horse was sored was based solely on 


1 Dr. Kendall was declared a United States Department of Agriculture expert on veteri- 
nary medicine on the soring of horses. [TR 46] 


Complainant’s counsel did not seek to qualify Dr. Kendall as an expert in equine veterinari- 
an medicine. Instead, he had his witness qualified as a USDA expert on veterinary medi- 
cine on the soring of horses under the Horse Protection Act, “which is quite different”. [TR 
33, 34] 


Objections to Dr. Kendall’s qualifications were stated by Respondent: 


“I would restate that, based upon this Voir Dire, I think Dr. Kendall is obviously quali- 
fied to speak to us as a veterinarian with a general background, as he has articulated, in 
cattle work. His experience with the Horse Protection Act is as stated. I do not believe that 
qualifies him as an expert with regard to soundness versus unsoundness or soreness in 
horses, particularly when those terms are not defined and are considered undefinable by 
the equine practitioners of the United States.” [TR 41] 
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the horse’s reaction to the palpations of the area in which 
we have described as being the sensitive area; [TR 65] 


9. Thus, Dr. Kendall’s conclusion, premised upon a physical examina- 
tion which counsel for both parties admit is a subjective one, was the re- 
flection of Dr. Kendall’s own subjective view as to the reason “Worthy 
Delight” reacted to his palpations (TR 83, 85). Dr. Kendall is 65 years old 
and has been with the Department since 1938. A review of the testi- 
mony of Dr. Kendall reveals that he may not be regarded as a neutral or 
impartial expert, as used in the legal sense, but rather a gentleman who 
has been closely related to the matters which gave rise to the allegations 
of violations of the Act, as contained in the Complaint. 

10. The lengthy cross-examination of Dr. Kendall was directed to as- 
certaining what he did by way of physical examination of “Worthy De- 
light” on November 13, 1974. A review of the entire testimony of Dr. 
Kendall indicates that his opinion that “Worthy Delight” was sored was 
based solely on the horse’s reaction to palpation. That was the sole basis 
of his subjective conclusion that “Worthy Delight” was sored. 

11. Although his testimony reflects that Dr. Kendall’s subjective pro- 
fessional judgment had to, of necessity, take into consideration the 
threshold of pain of “Worthy Delight” and the amount of pressure ap- 
plied in the examination, such testimony also reflects that Dr. Kendall 
had not “weighed the pressure that is applied” and that he did not try to 
tell the difference between a horse that has just a low threshold of pain 
and one that is really injured seriously. He indicated that notwithstand- 
ing the admitted differences or conditions of a horse, the amount of 
pressure that is applied is the same. (TR 79, 84) 

Dr. Kendall was unable to state whether a mechanical device alone 
could cause a granuloma. He did not have any experience upon which to 
base a conclusion. (TR 88) 

12. The Respondent has shown by credible evidence that a horse’s re- 
action to palpation can be affected by show ring conditions, the type of 
action device a horse is using, the amount and intensity of previous 
working time of a horse, the thickness of skin, the pigmentation, and the 
horse’s threshold of pain. These variables were not considered by Dr. 
Kendall. 

13. “Worthy Delight” was “written up” as a “sored” horse by Dr. Ken- 
dall because the horse exhibited a little bit more pain than others and 
was more “ouchy”. (TR 92) 

14. The testimony of Respondent’s witnesses convincingly refutes the 
opinion of Dr. Kendall, and the credible and persuasive evidence herein 
fails to show that “Worthy Delight” was sored on November 13, 1974, as 
that term is used in the Horse Protection Act and the Regulations prom- 
ulgated thereunder. 
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15. The Complainant maintains that “Ebony’s True Grit” was sored 
on November 16, 1974, at the Eighteenth Annual Southern Champion- 
ship Charity Horse Show, Montgomery, Alabama. 

16. “Ebony’s True Grit” was shown in Class No. 70 as Entry No. 238. 
After the Class, it was physically examined by Dr. Kendall and thermo- 
graphically examined by Dr. Thompson, the Department’s expert on the 
use of thermovision. Dr. Kendall was the only one physically examining 
“Ebony’s True Grit”. His examination consisted of the same general pro- 
cedure as he used on “Worthy Delight”. He was in such a hurry “when he 
observed ‘Ebony’s True Grit’ while he was at rest” (TR 104). His conclu- 
sion that the horse was sore was premised on his observation (TR 107). 

His examination of “Ebony’s True Grit” did not take into consideration 
prior conditions, sensitivity of the horse, threshold of pain, the amount 
or time he had worked out or the track conditions (TR 112). He did not 
make a chemical analysis because: 


“We began taking sterile swabs of various—when we would 
find any substance on a horse in the early inspection 
shows. And we would mail them to our laboratory in 
Ames, Iowa. And we continued that until we got notifica- 
tion from them that they were just throwing them in the 
corner of the room somewhere and weren’t doing anything 
with them. 


“So there wasn’t any point of continuing to waste the time 
and effort to send those swabs to be analyzed.” (TR 112) 


Dr. Kendall did not know if there were any red and raw areas on 
“Ebony’s True Grit” (TR 113). 

17. Upon examining “Ebony’s True Grit”, Dr. Kendall indicated that 
he observed granulomas on both front and rear pasterns. He also found 
that the horse was very sensitive to what he described as slight to mod- 
erate palpation on the anterior portion of each front pastern approxi- 
mately two inches above the coronary band. In his professional judg- 
ment there was some pain in the rear and front feet. 

18. Dr. Kendall concluded that “Ebony’s True Grit” was sored and 
that such soring was caused by chemical or mechanical devices in combi- 
nation. A primary reason for his opinion was that the sore spots were lo- 
cated bilaterally. 

19. The amount of “pressure” applied to “Ebony’s True Grit”, the 
horse’s reaction, the horse’s activities just prior to such palpation, the 
thickness of skin, the pigmentation, and the horse’s threshold of pain are 
all matters entering into a subjective evaluation of the horse’s condition. 
These were not considered in Dr. Kendall’s examination. 
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20. Exhibit No. 5, relied upon by the Complainant, reveals under in- 
spection findings that “Ebony’s True Grit” wore a legal action device, 
had a legal heel-toe ratio, had a legal foreign substance, showed no reac- 
tion, was normal at rest, had moderate granulomas and was sensitive in 
the pastern areas. The indication of sensitivity was based upon the pro- 
fessional judgment of Dr. Kendall. 

21. The examination by Dr. Kendall was conducted on November 16, 
1974. “Ebony’s True Grit” had been shown and exhibited in the prelimi- 
nary stallion class prior to his entry into the stake class on November 16, 
1974. In the stallion class as well as the stake class “Ebony’s True Grit” 
had been examined by stewards or show veterinarians before the show 
and found to be in compliance with the Act and then exhibited. Between 
the stallion class and the stake class show “Ebony’s True Grit” was rid- 
den by Preach Fleming, the Respondent, the horse’s feet were cared for 
by Joe Weaver, and just the routine things were done for the horse’s feet 
between the stallion class and the stake class on November 16, 1974. 

22. Dr. Thompson, using the technology of thermovision, concluded 
that “Ebony’s True Grit” was sored premised upon his interpretation of 
the photos made from the monitor screen of the thermovision, and based 
upon his experience in interpreting thousands of such thermograms. In 
answer to the question: 


“Would—is it possible that two people could look at the 
same thermogram, and perhaps because of a difference in 
training, arrive at a different interpretation?” 


Dr. Thompson replied: 


“A. If the environmental conditions are proper—and I 
might say that if they are not proper, you are not going to 
get a thermogram at all that you can interpret. 


If the environmental conditions are proper, the machine is 
used properly, and the individual is used to interpreting it, 
they would be no variation. It is important that the person 
taking the thermogram be able to observe the horse’s pas- 
terns visually at a distance to be able to properly interpret 
the—”. 


Conditions conducive to accuracy in thermovision examination include 
proper environmental conditions and wiping of the pastern area of sweat 
and foreign substances in order to get a good image. Dr. Thompson did 
not know if the pasterns of “Ebony’s True Grit” had been wiped prior to 
the thermographic examination. 

23. The Complainant did not offer evidence concerning the climatiza- 
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tion of “Ebony’s True Grit”, the climatization of the background area and 
the wind factor. 

24. “Ebony’s True Grit” did not make a good performance on Novem- 
ber 16, 1974. During the exhibition of the horse, the boot that “Ebony’s 
True Grit” was wearing went down over his toe and hoof between the 
coronary band and the shoe. This caused the horse to break unevenly. 

25. After the show, the horse was taken to the post-show examination 
by Joe Weaver. The horse stood on a concrete surface waiting to be ex- 
amined for approximately twenty to thirty minutes. 

26. The areas of inflammation and increased sensitivity to which Dr. 
Thompson testified were present in “Ebony’s True Grit” were the same 
areas where surgery was performed on “Ebony’s True Grit” by Dr. Owen. 
The bilateral surgical procedure performed by Dr. Owen included the re- 
moval of steroid plaque that had developed in the front pastern area of 
“Ebony’s True Grit” in 1973. In order to remove the steroid plaque Dr. 
Owen had to perform an anastomosis of the anterior common digital ex- 
tensor. This surgical procedure was a bilateral surgical procedure. 

27. Dr. Thompson agreed that a mechanical device when it is used 
long enough and the horse has been worked long enough will cause sore- 
ness depending upon that particular horse’s sensitivity, pigmentation, 
and other things. One of the things that could cause inflammation like 
“Ebony’s True Grit’s” under work-out conditions could have been the sur- 
gical procedure and the heal areas as a result of the surgical procedure 
performed by Dr. Owen in 1973. 

28. Approximately one year later “Ebony’s True Grit” was ridden in 
the World Grand Championship. The testimony herein indicates that 
“Ebony’s True Grit” had certain individual characteristics peculiar to 
him. The Respondent presented the three trainers who had trained 
“Ebony’s True Grit” since his breaking as a two-year old until he won the 
World Championship in 1975. 

29. “Ebony’s True Grit” was examined in September, 1974, by Dr. 
Harold O’Brien, a veterinarian who specializes in equine practice. The 
examination was conducted after the horse had been exhibited in the 
Tennessee Walking Horse National Celebration in Shelbyville, Tennes- 
see. Said examination preceded the alleged violation in this case by ap- 
proximately two months. The testimony of Dr. O’Brien indicates that af- 
ter said show, “Ebony’s True Grit” exhibited light generalized sensitivity 
on the anterior and posterior portions of the pastern area on the front 
feet and some sensitivity to the pastern area of the back pasterns. Dr. 
O’Brien attributed the sensitivity which he found to the history of the 
horse having been worked the night before and indicated that the sensi- 
tivity was about what he would expect to find under the conditions of 
the work-out. 
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30. The Complainant did not offer evidence concerning the climatiza- 
tion of “Ebony’s True Grit”, the climatization of the background area and 
the wind factor. The Respondent has shown that all of these factors are 
necessary and important in order to get a good thermographic examina- 
tion. The Complainant offered no persuasive evidence to the contrary. 

31. There is disagreement among knowledgeable persons as to the de- 
gree of reliability of thermography as a good technological tool, particu- 
larly if it is utilized in uncontrolled atmospheres. 

32. The Respondent’s evidence included: the three trainers who had 
trained “Ebony’s True Grit” since his breaking as a two-year old until he 
won the World Grand Championship in 1975; Mr. Joe Fleming, son of 
the Respondent, who testified on behalf of the Respondent with respect 
to the training and work-out conditions of “Ebony’s True Grit”; and Mr. 
Bud Seaton who testified that he trained “Ebony’s True Grit” from 1969 
to 1971, and who indicated that prior to the passage of the Horse Protec- 
tion Act he did try a small amount of chemical on “Ebony’s True Grit”. 
He found that when this chemical was applied, the horse became sensi- 
tive. He further testified that subsequent to this incident in 1969, when 
the horse was subjected to a small amount of chemical soring, the horse 
was not subjected to chemical soring. 

The evidence of record indicates that “Ebony’s True Grit” had natural 
ability which would preclude the use of any irritant or severe action de- 
vice. 

33. Also appearing as a witness on behalf of the Respondent was Mr. 
Puckett, the farrier, who testified, among other things, concerning the 
procedure for the 1974 National Celebration, two months prior to the 
horse show in Montgomery, Alabama. At this celebration “Ebony’s True 
Grit” passed three pre-show examinations conducted by the Depart- 
ment’s show veterinarians and stewards. Mr. Puckett’s testimony indi- 
cated that he would not be surprised if “Ebony’s True Grit” had bilateral 
sensitivity after thirty to forty-five minutes’ work-out in view of his par- 
ticular type of lick. He further indicated that the sensitivity examina- 
tions of a horse after a show must take into consideration the history of 
a horse. 

34. Essentially the Complainant would have us disregard the testi- 
mony of the many witnesses of the Respondent, the Deposition of Dr. 
Owen, the pictorial evidence and other documentary data in favor of 
reliance upon the subjective judgment of Dr. Kendall and the thermovi- 
sion examination performed by Dr. Thompson. 

35. Complainant maintains that “Ebony’s True Grit” was “sored” 
when it was shown by Respondent on November 16, 1974, and sets forth 
in its brief that the cause of such soring was “a combination of chemical, 
irritating or blistering agents, plus the aggravation of these areas with a 
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mechanical device such as a boot, collar or chain.” To substantiate this 
position the Complainant relies upon the testimony of Dr. Thompson 
who is regarded as the Department’s foremost expert on the use of 
thermovision. Dr. Thompson expressed the opinion that chemicals in 
combination with mechanical devices had been used on “Ebony’s True 
Grit” for several years prior to the show and up until possibly the date of 
the show. Other testimony adduced on behalf of the Complainant with 
respect to those conditions relative to “Ebony’s True Grit” was the testi- 
mony of Dr. Kendall. The Complainant’s evidence in this regard has 
been carefully evaluated and considered in light of all the pertinent evi- 
dence relating to the condition of “Ebony’s True Grit” on November 16, 
1974. 

36. An evaluation of the evidence of both parties leads to the conclu- 
sion that the evidence of the Respondent is more reliable and that the 
Complainant has failed to show by persuasive proof that “Ebony’s True 
Grit” was sored on November 16, 1974, as that term is defined in the Act 
and Regulations. 

37. The third horse involved in this proceeding is “Delight’s Aristo- 
crat”. It is alleged in the Complaint that “Delight’s Aristocrat” was sored 
when it was shown by Respondent on September 5, 1975, at the Thirty- 
Seventh Tennessee Walking Horse Celebration Horse Show, Shelbyville, 
Tennessee. “Delight’s Aristocrat” was shown by Respondent in Class No. 
57 as Entry No. 926. 

38. Three witnesses testified for the Complainant concerning “De- 
light’s Aristocrat”: Dr. Robert W. Leech who did the physical examina- 
tion; Dr. E. E. Everson who “selected” the horse for inspection; and Dr. 
Thompson who did the thermographic examination. 

39. The horse inspection form setting forth “Summary of Alleged Vio- 
lation” was Complainant’s Exhibit No. 9. Dr. Leech made handwritten 
notes that the horse was sensitive at the callouses on the front of both 
pasterns. Said form further indicated that the action devices were legal. 
The heel-toe ratio was legal. The show ring was muddy and wet. Block 
41 of Exhibit No. 9 was checked as being sored because of the sensitivity 
of the callouses on the front pasterns. Under the probable cause on Block 
42, Dr. Leech wrote “workout in Class”. He did not check the printed 
designated blocks. 

40. The Complainant alleges in the Complaint and maintains on brief 
that Dr. Leech found that “Delight’s Aristocrat” was sored by chemical 
and mechanical means. Further, Complainant maintains that in Dr. 
Leech’s opinion the chains worn by the horse aggravated a previously 
sored condition and pained the horse. 

41. Concerning the thermographic examination, Dr. Thompson testi- 
fied that the tendons and tendon areas were abnormal and showed signs 





PREACH FLEMING 241 
Cite as 40 A.D, 229 


of tendonitis. Dr. Thompson did not know if the feet of the horse had 
been wiped prior to the thermographic examination. Dr. Thompson fur- 
ther indicated that the thermographic examination was taken prior to 
the physical examination. Dr. Thompson indicated that even with the 
thermographic examination he did on “Delight’s Aristocrat” in 1975, he 
could not unequivocably state that the horse could have failed such in 
1973. Dr. Thompson testified that in 1973 the Department followed a 
different policy than it did in 1975 even though this policy was not in 
the Regulations. 

42. Dr. Leech’s testimony indicated that in his opinion the cause of 
sensitivity that he found was the work-out and the action of the chains 
during the work-out in the previous Class. He further testified that the 
sensitivity which he found could have occurred after the pre-show ex- 
amination and would not have been detected until the horse got back to 
him for the post-show examination. He indicated that the muddy condi- 
tions of the ring could have been a factor. His testimony indicated that 
the feet of “Delight’s Aristocrat” would have to be cleaned to a certain 
degree in order to get a good thermographic examination. 

43. The Respondent’s pictorial evidence reveals the pastern areas of 
“Delight’s Aristocrat”, the right front and left front, immediately before 
the show on September 5, 1975. The time for taking these pictures was 
9:45 p.m. There is also pictorial evidence relating to the condition of 
“Delight’s Aristocrat’s” feet immediately succeeding the show on Sep- 
tember 5, 1975, (September 6, 1975, at 12:25 a.m.). 

44, Dr. Thompson did not have the opportunity to know nor did he 
possess the knowledge to testify as to whether or not “Delight’s Aristo- 
crat’s” feet were wiped prior to the thermographic examination. Fur- 
thermore, Dr. Leech, as examiner for the Department, did not take into 
due consideration the variables of sensitivity, threshold of pain, tough- 
ness and thickness of skin, and pigmentation. 

45. An evaluation of the evidence as a whole reflects that the evidence 
of the Respondent more fairly and accurately represents the facts and 
the circumstances regarding the examination of “Delight’s Aristocrat” in 
its totality. Such evidence convincingly and persuasively refutes the con- 
tentions of Complainant. 

46. The Complainant has failed to show that “Delight’s Aristocrat” 
was sored, as that term is defined in the Act and Regulations, on Sep- 
tember 5, 1975, as alleged in the Complaint. 

47. By the time of the oral hearing all three horses were dead. 


CONCLUSIONS 


The Decision and Order herein have been arrived at after giving care- 
ful consideration to the published Departmental decisions pertaining to 





242 HORSE PROTECTION ACT 

Cite as 40 A.D. 229 
the Horse Protection Act of 1970 (15 U.S.C. §1821 et seq.), including the 
recent case In re Peter Livolsi and Robert D. Morris, HPA Docket No. 
111, December 8, 1980, as well as the cases cited therein. The facts and 
circumstances of the present proceeding differ materially from the 
aforesaid cited case. 

In the present proceeding the Respondent has adduced reliable and 
persuasive evidence which refutes the evidence adduced by the Com- 
plainant. 

The Complainant maintains that: “substantial evidence on the record 
is all that is needed to convict respondent in this case.” The Complainant 
utilized the substantial evidence rule as opposed to the establishment of 
facts beyond a reasonable doubt. The purpose of this administrative dis- 
ciplinary proceeding is to achieve the purposes of the Horse Protection 
Act and the Regulations promulgated thereunder. The purpose of the ad- 
ministrative oral hearing is to determine whether or not, in light of all 
the evidence of record, the Complainant has established that a violation 
of the Act has occurred. 

The Complainant has, in fact, alleged three different violations with 
respect to three different horses which allegedly occurred on three dif- 
ferent dates, but inherent in certain aspects of its argument is the con- 
tention that each case does not stand on its own evidence but rather all 
three cases in totality show a violation with respect to each of the horses. 
This contention of Complainant must fail. The Respondent’s evidence 
forthrightedly showed how the horses were cared for and the general 
good reputation of Long Leaf Stables. 

I have seen and heard all of the witnesses testify (excluding the Depo- 
sition of Dr. Owen) and in arriving at my Findings of Fact and Conclu- 
sions that the Complainant has failed to show that any of the three 
horses was sored within the meaning of the Act and the Regulations, I 
have taken into account the credibility, accuracy, and reliability of the 
witnesses, including the manner in which they set forth their testimony 
and their demeanor on the stand. 

The alleged violations with respect to these three horses arose in 1974 
and 1975. By the time the oral hearing was held all three horses were 
dead, as was one of the examining veterinarians. The Complaint in this 
case was not instituted until April 3, 1978. It was assigned to this Ad- 
ministrative Law Judge on December 29, 1978, and since that time the 
proceedings have progressed as set forth above in the Preliminary State- 
ment. 

The determination of whether a horse is sored, as that term is defined 
in the Act, involves the utilization of subjective judgment. Because it is 
so subjective, the thoroughness of, and the procedures involved in, the 
examination take on importance. Also, the ability, experience, knowl- 
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edge and impartiality of those examining the horses for soreness are 
matters to be considered. Such was done in this case. 

Although a considerable amount of time had passed between the dates 
of the alleged violations and the date of the oral hearing, at which time 
both parties adduced their evidence, nevertheless, in this proceeding the 
Respondent, for reasons best known to him, had preserved or otherwise 
had available evidence which substantiated his position that the horses 
were not sored. The case involving “Delight’s Aristocrat” evidences the 
care which the Respondent took to preclude unwarranted and unsub- 
stantiated allegations of violations. In addition to documentary and pic- 
torial evidence, and a tape recording, the Respondent presented twelve 
witnesses, among whom were independent witnesses, professional train- 
ers, respected equine veterinarians, show stewards, and the groom. Al- 
though said witnesses had not made sworn affidavits contemporane- 
ously with the alleged violations, nevertheless, their testimony was far 
more convincing than that of the Complainant’s. 

In addition to the lengthy oral hearing which took place herein, the 
Complainant filed an eighteen-page brief, the Respondent filed a sixty- 
nine page brief, and the Complainant filed a thirty-one page reply brief. 
In addition, an eighty-page Deposition of Dr. Owen was admitted into 
evidence. The numerous arguments and contentions of the parties have 
been carefully studied and considered. Any motions, requests or other 
matters which have not been ruled upon and which are inconsistent with 
this Decision are hereby denied. 

Inasmuch as the Findings of Fact and Conclusions herein reflect an 
evaluation of the record as a whole, it is hereby concluded that the Com- 
plainant has not shown that the Respondent violated the Horse Protec- 
tion Act and the Regulations promulgated thereunder. 

Accordingly, the following Order is issued: 


ORDER 


The Complaint filed April 3, 1978, is hereby dismissed with prejudice. 

This Decision and Order shall become final thirty-five days after serv- 
ice hereof upon the parties unless appealed to the Judicial Officer within 
thirty days after service thereof as provided in the Rules of Practice and 
Procedure (7 CFR §1.130 et seq., §1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on March 27, 1981—Ed.] 
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(No. 20,475) 
Inre: L.M.MURPHY. HPA Docket No. 170. Decided March 3, 1981. 


Entered, showed and exhibited a sored horse—Civil penalty—Consent 


Where respondent consented to the issuance of an order assessing a civil penalty of 
$4,500.00 for entering, showing and exhibiting a sored horse. 


Aaron B. Kahn, for complainant. 
David B. Byrne, Jr., Robison & Belser, Montgomery, Ala., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding pursuant to the Horse Protection 
Act, as amended, 15 U.S.C. §§ 1821-1831, in which respondent, L. M. 
Murphy, a horse trainer, is charged with having entered, showed and ex- 
hibited the horse known as “Ebony on Call,” while it was sore, for the 
purpose of showing it at horse shows held on May 4, 1979 and August 
26, 1979. 

Oral hearing was held before me in Nashville, Tennessee on February 
24-25, 1981. Complainant was represented by Aaron B. Kahn, Esquire, 
Office of the General Counsel, United States Department of Agriculture. 
Respondent was represented by David B. Byrne, Esquire, Robison & 
Belser, P.A., Montgomery, Alabama 36102. 

At the conclusion of the first day’s testimony, the parties reached an 
agreement under which they entered into stipulations of fact and conclu- 
sions and proposed an order to be entered in this proceeding. The stipu- 
lations and the proposed order were made orally by Mr. Byrne and may 
be found at the end of the transcript of the oral hearing on February 25, 
1981; pursuant thereto, the following Decision and Order is herewith en- 
tered. 


FINDINGS 


1. The Secretary of Agriculture has jurisdiction over these proceed- 
ings in HPA Docket No. 170. 

2. The respondent, L. M. Murphy, entered, showed and exhibited, at 
the White County Horseman’s Walking Horse Show on May 4, 1979, a 
horse known as “Ebony on Call” that was sore when entered and shown. 

3. The respondent, L. M. Murphy, does not admit that he caused the 
animal, “Ebony on Call,” to be sore or that he knew the horse was sore 
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when entered, shown, and exhibited at the White County Horseman’s 
Walking Horse Show on May 4, 1979. 

4. The respondent, L. M. Murphy, entered, showed, and exhibited at 
the Tennessee Walking Horse National Celebration, on or about August 
26, 1979, a horse known as “Ebony on Call.” 

5. When the horse known as “Ebony on Call” was shown and exhibited 
on August 26, 1979, the hoof bands on the horse were within one-half 
inch of the coronary band, in violation of Section 5 (7) of the Act and 9 
CFR 11.2 (b) (18) of the Regulations. 

6. The complainant and the respondent have expressly agreed and 
proposed that an Order be entered herein imposing and assessing a civil 
penalty in the total amount of $4,500, payable in monthly installments 
subject to an acceleration clause as set forth in the following Order. 


ORDER 


Respondent, L. M. Murphy, is assessed the civil penalty of $4,500, 
which he shall pay to the Treasurer of the United States by certified 
checks or money orders forwarded to Aaron B. Kahn, Office of the Gen- 
eral Counsel, South Building, United States Department of Agriculture, 
Washington, D.C., 20250, payable as follows: 

(a) Respondent shall pay the sum of $900 on or before the 31st day 


of March 1981, and the further sum of $150 a month on the first day of 
each month subsequent thereto; to wit: May 1, 1981, et cetera, for 24 
consecutive months or until the entire civil penalty of $4,500 is paid in 
full; 

(b) Provided however, in the event of a default on the part of re- 
spondent in respect to any monthly payment that is due, the entire bal- 
ance shall thereupon be fully due and payable at the option of the United 
States Department of Agriculture. 

Copies of this Order shall be served upon complainant and respondent, 
L. M. Murphy. This Order shall be considered final from its date of is- 
suance and shall be effective upon the date of its service upon the re- 
spondent, L. M. Murphy. 
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(No. 20,476) 
Inre: JOE MARTIN. HPA Docket No. 127. Decided March 11, 1981. 


Sored horse, failure to prove—Dismissal 


Where complainant failed to prove its charges against respondent. The complaint is dis- 
missed. 


Victor W. Palmer, Administrative Law Judge. 
Aaron B. Kahn, for complainant. 
James C. Burns, Jr., Shelbyville, Tenn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an administrative proceeding seeking recovery of civil penal- 
ties and disqualification of the respondent under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). The complaint 
charges respondent, the trainer and rider of “Delightful Copy B,” with 
showing and exhibiting the horse at the National Futurity Horse Show 
at Shelbyville, Tennessee, on August 23, 1978, while the horse was sore, 
as that term is defined in the Act, 15 U.S.C. § 1821 (3). 

After a hearing, Administrative Law Judge Victor W. Palmer filed an 
initial decision on October 10, 1980, in which he concluded that the com- 
plainant failed to sustain the charges against respondent. The complain- 
ant appealed to the Judicial Officer, to whom final administrative au- 
thority to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 
557 has been delegated (7 C.F.R. § 2.35).' 

At the outset, respondent requests the Judicial Officer to disqualify 
himself from deciding this case, contending that “the Judicial Officer 
has taken such extreme positions to hold favorably to the government 
and against respondents under civil prosecutions under the Horse Pro- 
tection Act” that no respondent under the Horse Protection Act is able 
to get a fair and unbiased hearing from the Judicial Officer (Affidavit of 
Joe Martin, at 2). 

Ordinarily the Judicial Officer speaks for the Secretary of Agriculture 
in issuing the final decision for the Department in administrative pro- 
ceedings. But in view of respondent’s charge against the Judicial Of- 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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ficer, it is appropriate for me to set forth my personal views as to the 
Horse Protection Act. 

I have a strong personal view that the Horse Protection Act should be 
repealed. Since a man can abuse his wife or child without committing a 
Federal offense, I see no reason for bringing the weight of the Federal 
Government to bear on one who abuses his horse. 

Moreover, in my personal opinion, the principal beneficiaries of the 
Horse Protection Act are the owners and exhibitors of Tennessee Walk- 
ing horses. The Act provides a Federal referee for their expensive hobby. 
But if football, baseball, basketball, ice hockey and boxing can get along 
without a Federal referee, I see no justification for providing a Federal 
referee at the taxpayers’ expense to insure fair competition in the exhibi- 
tion of Tennessee Walking horses. 

In my view, the association of horse owners and exhibitors have suffi- 
cient incentive and resources to police their own activities. They can hire 
veterinarians and thermovision machines to conduct the same type of 
post-exhibition examinations as are presently conducted by the Federal 
veterinarians. Where violations are found, they could exclude the 
owners, trainers and exhibitors from further participation in their 
shows. If further punishment is needed, the state and local governments 
should be as capable of handling horse abuse as child or spouse abuse. 

Furthermore, if the Federal Government is to determine whether 
horses have been exhibited in a sore condition, I do not believe that the 
determination should be made in an adjudicatory proceeding before an 
Administrative Law Judge with an appeal to the Judicial Officer. I be- 
lieve that a far better determination could be made on the spot, e.g., by a 
panel of veterinarians, perhaps consisting of Federal veterinarians and 
veterinarians hired by the horse association. Such a panel would be in a 
far better position for determining the facts than the Administrative 
Law Judges and Judicial Officer. 

Under the Administrative Procedure Act, the Administrative Law 
Judge procedure is not required in “proceedings in which decisions rest 
solely on inspections, tests, or elections” (5 U.S.C. § 554 (a) (3) ). 

The rationale for exempting such adjudications from formal proce- 
dural requirements was stated by the Attorney General’s Committee on 
Administrative Procedure as follows: 


In all these cases, as well as in others not here described, 
the most important element in the decision is the judg- 
ment of the man who saw and tested the ship or grain or 
fruit or locomotive, or who examined the prospective air- 
plane pilot, or seaman, or proposed periodical. Formal pro- 
ceedings are not, of course, impossible. A trial examiner 
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could be designated; the inspector could be summoned to 
testify, under oath, concerning his observations just as a 
traffic officer who gives a driving test to an applicant for a 
motor operator’s permit could be required to describe the 
applicant’s performance to a second officer who could, in 
turn, decide whether the permit should be issued. But re- 
sort to formal procedure in this type of administrative 
matter, although sometimes provided for as in certain of 
the instances noted above, is not desired or utilized by the 
person whose rights or privileges are being adjudicated, be- 
cause it gives no added protection. The judgment of the in- 
spector who examined the applicant or tested the article 
would necessarily remain the determining element in the 
decision, and, in any event, some immediate decision con- 
cerning the fitness of an applicant, or of an airplane, or a 
locomotive, or a ship, is necessary to protect the public in- 
terest. That cannot await a formal hearing. Nor would for- 
mal procedure give greater assurance of a correct decision. 
The surest way to ascertain what is the grade of grain is 
for a skilled inspector to test it; the best way to discover 
whether the radio equipment of a ship is in proper working 
order is for a radio mechanic to examine it and test it.” 


Similarly, in determining whether a horse is sore, the most important 
element in the decision is the judgment of the experts who examined the 
horse, and in my opinion formal procedure does not give greater assur- 
ance of a correct decision. 

Another matter relevant to a consideration of respondent’s charge is 
my personal feeling towards horses. I have no affection for horses in gen- 
eral or Tennessee Walking horses in particular. Horses evoke my per- 
sonal feelings of pain and fear rather than pleasure. As to Tennessee 
Walking horses, I have never witnessed an exhibition and do not have 
the slightest desire to do so. 

In the circumstances, there is no basis for respondent’s contention that 
the Judicial Officer is biased against all respondents in Horse Protection 
Act cases. I have concluded that the horses were sore in most of the cases 
that have come before me only because the records strongly supported 
the allegations. In other cases, where the records did not support the 
complainant (particularly because of the weight that must be given to 
the findings of fact by the Administrative Law Judge because he or she 
saw and heard the witnesses testify), I dismissed the charges. E.g., In re 


2. Attorney General’s Manual on the Administrative Procedure Act 45 (1947). 
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Thornton, 38 Agric. Dec. 1539, 1540 (1979); In re Davis, 35 Agric. Dec. 
538, 539-41 (1976). 

In the present case, as in the cases just cited, the complaint must be 
dismissed because the Administrative Law Judge believed the testimony 
offered by the respondent. This is particularly true since he found that 
the Department’s veterinarians erroneously thought that the posterior 
aspects of the horse’s pasterns “were scarred which they believed indi- 
cated excessive and abusive use of chains as a training device,” and these 
“erroneous assumptions necessarily also affected the subjective judg- 
ment of the veterinarians when they palpated the horse’s pasterns in 
search of substantiating reactions leading them to designate the reac- 
tions of a young and jumpy horse as signs of abnormal sensitivity” (Find- 
ing 11). That finding strikes at the heart of complainant’s case and com- 
pels a dismissal of the complaint. 


ORDER 


The complaint filed against the respondent is hereby dismissed. 


(No. 20,477) 


In re. GEORGE CLINTON and SANDY GOSS. HPA Docket No. 147. De- 
cided March 16, 1981. 


Sored Horse, showing and exhibition of—Disqualification—Consent 
decision as to George Clinton 


Where respondent George Clinton consented to the issuance of an order disqualifying him 
from showing or exhibiting any horse and from judging or managing any horse 
show, exhibition, sale, or auction for a period of one year. 


Alexandra Maravel, for complainant. 
E. Stephen Williams, Young, Scanlon and Sessums, Jackson, Miss., for respondent, 
George Clinton. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO GEORGE CLINTON 


This is a proceeding under the Horse Protection Act Amendments of 
1976 (Pub. L. No. 94-360, §§3-10, 90 Stat. 915-21 (amending 15 U.S.C. 
1821 et seq. (1970) ) ), hereinafter referred to as the “Act.” A complaint 
issued by the Administrator of the Animal & Plant Health Inspection 
Service pursuant to the Act and the applicable Rules of Practice (7 CFR 
1.133 (b) (1), 1.185) was served upon respondent George Clinton. This 
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decision is entered pursuant to the consent decision provision of the 
Rules of Practice (7 CFR 1.138). 

Respondent George Clinton admits the jurisdiction of the Secretary of 
Agriculture in this matter and waives hearing and further procedure 
herein. Mr. Clinton and the complainant consent to the issuance of this 
decision agreed upon between them for the purpose of settling this mat- 
ter. 


FINDINGS OF FACT 


1. George Clinton is an individual whose address is 1642 Brecon 
Drive, Jackson, Mississippi 39211 who at all times material herein 
owned a horse known as “Copy’s Bewitched”, hereafter referred to as 
“the horse.” 

2. The horse was exhibited at the 40th Annual Tennessee Walking 
Horse National Celebration in Shelbyville, Tennessee on August 25, 
1978. 

3. In the opinions of examining veterinarians employed by the U.S. 
Department of Agriculture, the horse was sore when exhibited on Au- 
gust 25, 1978 as set forth in paragraph two above. 

4. Respondent George Clinton denies that the horse was sore on Au- 
gust 25, 1978, and disclaims any liability in this matter. 


CONCLUSIONS 


Respondent’s admission of jurisdiction and his agreement with com- 
plainant as to the issuance of this decision warrant the entry of such de- 
cision in this matter. 


ORDER 


Respondent George Clinton is disqualified from showing or exhibiting 
any horse and from judging or managing any horse show, exhibition, 
sale, or auction for a period of one year, beginning on March 1, 1981, and 
terminating on February 28, 1982. 

This order shall have the same force and effect as if entered after a full 
hearing. It shall be final upon issuance and effective in accordance with 
its terms. 
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(No. 20,478) 


In re: RALPH JOHNSON. HPA Docket No. 143. Decided March 18, 
1981. 


Sored horse, exhibition of —Civil penalty—Consent 


Where respondent consented to the issuance of an order assessing a civil penalty of 
$1,250.00. 


Ronald K. Silver, for complainant. 
Quinten B. Marquette, Bell, Orr, Ayers & Moore, Bowling Green, Ky., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act as amended (15 U.S.C. 1821 et. seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent has violated the Horse Protection Act, as 
amended. This consent order has been entered into between the parties 
under authority of the applicable Rules of Practice (7 CFR 1.138). 

Respondent admits the jurisdictional allegations of the complaint, but 
neither admits nor denies the remaining allegations of the complaint. 
Respondent waives oral hearing and any further procedure under appli- 
cable Rules of Practice (7 CFR part 1) and consents to the issuance of a 
specified order containing findings of fact, conclusions and assessing a 
civil penalty of $1,250.00 against the respondent, based upon the allega- 
tions in the complaint. The consent order is to become effective on the 
day upon which it is served on respondent. Complainant agrees to the 
entry of this consent order. 


FINDINGS OF FACT 


1. Ralph Johnson is an individual whose mailing address is Route 
211, Box 27, Bowling Green, Kentucky, who at all times material herein 
was the owner and exhibitor of the horse “Sun Dust Parader R.” 

2. On or about September 1, 1978, at the Tennessee Walking Horse 
National Celebration at Shelbyville, Tennessee, the respondent exhibit- 
ed the horse, “Sun Dust Parader R” in class no. 63, as entry no. 471 while 
said horse had applied to its front pasterns a foreign substance not per- 
mitted by regulation. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent, Ralph Johnson, is assessed a civil penalty of $1,250.00, 
which shall be payable by a certified check or money order to the Treas- 
urer of the United States and forwarded to Ronald K. Silver, Office of 
the General Counsel, Room 2010, South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within 30 days from the 
date this order becomes effective. 

This order shall become effective on the day upon which service of this 
order is made on respondent. 


(No. 20,479) 


In re: ED BREEDLOVE. HPA Docket No. 167. Decided March 24, 
1981. 


Civil penalty—Consent 


Where respondent consented to the issuance of an order assessing respondent a civil penal- 
ty of $1,750.00. 


Aaron B. Kahn, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding arises by reason of a Complaint filed August 14, 1980, 
charging Respondent with having violated the provisions of the Horse 
Protection Act, as amended in 1976 (15 U.S.C. 1821-1831), and the 
Regulations issued thereunder (9 CFR 11.1 et seq.). This Consent Deci- 
sion and Order was entered into by the parties at the oral hearing which 
commenced March 23, 1981, and is authorized by the applicable Rules of 
Practice (7 CFR 1.138). 

In view of the Agreement of Settlement, attached hereto as Exhibit A, 
the following Findings of Fact and Order are issued. 
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FINDINGS OF FACT 


1. Respondent, Ed Breedlove, is an individual who resides at Route 1, 
Level Creek Road, Buford, Georgia 30518. 

2. At all times material herein, Ed Breedlove was the owner, trainer 
and exhibitor of the horse known as “Go Boy’s Caretaker,” which said 
horse was shown, exhibited, and entered for the purpose of showing and 
exhibiting, at the Tennessee Walking Horse National Celebration, Shel- 
byville, Tennessee, on or about August 31, 1979, as Entry No. 290, in 
class No. 62A. 

3. The Agreement of Settlement, Exhibit A, is incorporated herein by 
reference. 


CONCLUSIONS 


The Respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a Consent Order, the following Order 
is issued. 


ORDER 


Respondent, Mr. Ed Breedlove, is assessed a civil penalty of $1,750.00 
which shall be payable by certified check or money order payable to the 
Treasurer of the United States and forwarded to Aaron B. Kahn, Office 
of the General Counsel, United States Department of Agriculture, 
Washington, D.C., 20250, within thirty (30) days from the date this Or- 
der becomes effective. 

This Order became effective as of March 23, 1981, except as to the 
computation of the time within which payment must be made. The 
thirty (30) day provision within which payment must be made shall be 
computed from the day upon which service of this Order is made on Re- 
spondent. 

The Respondent, who is not represented by counsel, shall be served at 
his address at Route 1, Level Creek Road, Buford, Georgia 30518. 
Attachment: 

Exhibit A: Agreement of Settlement. 


AGREEMENT OF SETTLEMENT 


1. The parties agree that the Secretary has jurisdiction over this ac- 
tion. 

2. The parties agree to the settlement of this action without the intro- 
duction of any evidence. 

3. By agreeing to this settlement, the respondent does not admit to 
having done any act which would violate the Horse Protection Act. 

4. Respondent agrees to the entry of an order assessing a civil penalty 
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against respondent in the amount of $1,750 which penalty shall be paid 
by certified check or money order payable to the Treasurer of the United 
States and sent to Aaron B. Kahn, Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 


ED BREEDLOVE AARON B. KAHN 
Attorney for Complainant 


(No. 20,480) 


In re: JIMMY LEE and JIM REESE. HPA Docket No. 134. Decided 
March 27, 1981. 


Consent Decision as to Jimmy Lee 


Where respondent Jimmy Lee consented to the issuance of an order disqualifying him from 
showing or exhibiting any horse, judging or managing any horse show, exhibition, 
show or auction for a period of one year. 


Ronald K. Silver, for complainant. 
David B. Byrne, Jr., Montgomery, Ala., for respondent Lee. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act, as amended (15 U.S.C. 1821 et seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent Jimmy Lee has violated the Horse Pro- 
tection Act, as amended. This consent order has been entered into be- 
tween the parties under authority of the applicable Rules of Practice (7 
CFR 1.138). 

Respondent Lee admits the jurisdictional allegations of the complaint, 
but neither admits nor denies the remaining allegations of the com- 
plaint. Respondent Lee waives oral hearing and any further procedure 
under applicable Rules of Practice (7 CFR Part 1) and consents to the is- 
suance of a specified order containing findings of fact, conclusions and 
requiring his disqualification for the period of one year as set forth in 15 
U.S.C. 1825 (c) based upon the allegations in the complaint. The consent 
order is to become effective on the day upon which it is served on re- 
spondent Lee. Complainant agrees to the entry of this consent order. 
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FINDINGS OF FACT 


1. Jimmy Lee, is an individual whose mailing address is P.O. Box 34, 
Heidelderg, Mississippi 39439, who at all times material herein trained 
the horse “S.R.F’s Lorain.” 

2. On or about November 8, 1978, at the Southern Championship 
Charity Horse Show at Montgomery, Alabama, Jimmy Lee entered, for 
the purpose of exhibiting, the horse, “S.R.F.’s Lorain,” in Class No. 15, as 
entry number 665 while said horse was determined to be “sore” by 
United States Department of Agriculture veterinarians, as that term is 
defined in the Act and regulations. When examined by United States De- 
partment of Agriculture veterinarians, said horse was determined to ex- 
hibit abnormal sensitivity to palpation in the pastern area of its forelegs 
and inflammation and abnormal thermal patterns upon examination by 
thermovision. 


CONCLUSIONS 


The respondent, having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent Jimmy Lee is disqualified for the period of one year from 
showing or exhibiting any horse, judging or managing any horse show, 
horse exhibition or horse show or auction as set forth in 15 U.S.C. 
1825 (c). 

This order shall become effective on the day upon which service of this 
order is made on respondent. 
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(No. 20,481) 


In re: S.W. BEECH, CHESTER B. MARBRY, THOMAS E. WRIGHT & RAY 
GILMER. HPA Docket No. 103. Decided April 15, 1981. 


Exhibition of sored horse—Civil penalty—Consent—Dismissal as to Gilmer 


Where respondents consented to an order assessing respondents Beech, Marbry, and 
Wright a civil penalty of $1,000.00 each, and dismissing the complaint against re- 
spondent Gilmer. 


Ronald Silver, for complainant. 
Knox Bigham, Lewisburg, Tenn., for respondents Beech and Wright. 
David B. Byrne, Jr., Montgomery, Ala., for respondents Marbry and Gilmer. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondents have violated the Horse Protection Act, 
as amended. This consent order has been entered into between the par- 
ties under authority of the applicable Rules of Practice (7 CFR 1.138). 

Respondents admit the jurisdictional allegations of the compla-nt, but 
neither admit nor deny the remaining allegations of the complaint, 
waive oral hearing and further procedure under applicable Rules of Prac- 
tice (7 CFR Part 1) and consent to the issuance of a specified order con- 
taining findings of fact, conclusions and assessing a civil penalty of 
$1000.00, each against respondents, S. W. Beech, Chester B. Marbry 
and Thomas E. Wright based upon the allegations in the complaint. The 
complaint against Ray Gilmer is to be dismissed in view of proceedings 
before the United States District Court for the Eastern District of Ten- 
nessee. The consent order is to become effective on the day upon which it 
is served on respondents. Complainant agrees to the entry of this con- 
sent order. 


FINDINGS OF FACT 


1. S. W. Beech is an individual whose mailing address is Route 5 Lew- 
isburg, Tennessee. 

2. Chester B. Marbry is an individual whose mailing address is 2945 
Cela Street, Memphis, Tennessee 38128. 

3. Thomas E. Wright is an individual whose mailing address is Box 
624 Lewisburg, Tennessee 37091. 
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4. Ray Gilmer is an individual whose mailing address is 2505 N. Col- 
lierville-Arlington Road, Eads, Tennessee 38028. 

5. S. W. Beech, Chester B. Marbry & Thomas E. Wright at all times 
material herein, were the owners of a horse known as “Ebony’s Royal 
Romper”. 

6. On or about May 25, 1978 at the Fun Show at Shelbyville, Tennes- 
see, the respondents, S. W. Beech, Chester Marbry & Thomas E. Wright 
as owners, allowed the horse “Ebony’s Royal Romper” to be entered and 
exhibited in class no. 17, as entry number 294 while said horse was de- 
termined to be “sore” by United States Department of Agriculture vet- 
erinarians, as that term is defined in the Act and regulations. When ex- 
amined by United States Department of Agriculture veterinarians, said 
horse was determined to exhibit abnormal sensitivity to palpation in the 
pastern area of its forelegs and inflamation and abnormal thermal pat- 
terns upon examination by thermovision. The respondents, S. W. Beech, 
Chester Marbry & Thomas Wright did not train the horse, but are re- 
sponsible under the Act as owners. 


CONCLUSIONS 


The respondent having admitted the iurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondents S. W. Beech, Chester B. Marbry, & Thomas E. Wright 
are assessed a civil penalty of $1,000.00 each which shall be payable by a 
certified check or money order to the Treasurer of the United States and 
forwarded to Ronald K. Silver, Office of the General Counsel, Room 
2006, South Building, United States Department of Agriculture, Wash- 
ington, D.C. 20250, within 30 days from the date this order becomes ef- 
fective. The complaint against Ray Gilmer is dismissed. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
order is made on respondents. 
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(No. 20,482) 


In re: S.W. BEECH, CHESTER B. MARBRY and THOMAS E. WRIGHT. 
and In re: RAY GILMER. HPA Docket Nos. 108 & 116. Decided 
April 15, 1981. 


Exhibition of sored horse—Civil penalty—Consent—Dismissal as to Gilmer 


Where respondents consented to an order assessing respondents Beech, Marbry and 
Wright a civil penalty of $1,000.00 each, and dismissing the complaint against Gil- 
mer. 


Ronald Silver, for complainant. 
Knox Bigham, Lewisburg, Tenn., for respondents Beech and Wright. 
David B. Byrne, Jr., Montgomery, Ala., for respondents Marbry & Gilmer. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by complaints filed on March 7, 1979, and May 21, 1979, by 
the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging that respondents 
have violated the Horse Protection Act, as amended. This consent order 
has been entered into between the parties under authority of the appli- 
cable Rules of Practice (7 CFR 1.138). 

Respondents admit the jurisdictional allegations of the applicable 
complaint, but neither admit nor deny the remaining allegations of the 
applicable complaint, waive oral hearing and further procedure under 
applicable Rules of Practice (7 CFR Part 1) and consent to the issuance 
of a specified order containing findings of fact, conclusions and assess- 
ing a civil penalty of $1,000.00, against respondents, S. W. Beech, 
Chester B. Marbry & Thomas E. Wright each based upon the allegations 
in the applicable complaint. The complaint against Ray Gilmer is to be 
dismissed in view of the proceedings before the United States District 
Court for the Eastern District of Tennessee. The consent order is to be- 
come effective on the day upon which it is served on respondent. Com- 
plainant agrees to the entry of this consent order. 


FINDINGS OF FACTS 


1. S. W. Beech is an individual whose mailing address is Route 5 Lew- 
isburg, Tennessee. 

2. Chester B. Marbry is an individual whose mailing address is 2945 
Cela Street, Memphis, Tennessee 38128. 
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3. Thomas E. Wright is an individual whose mailing address is Box 
624 Lewisburg, Tennessee 37091. 

4, Ray Gilmer is an individual whose mailing address is 2505 N. Col- 
lierville - Arlington Road, Eads, Tennessee 38028. 

5. At all times material herein the respondents were the owners of a 
horse known as “Ebony’s Royal Romper”. 

6. On or about September 1, 1978 at the Tennessee Walking Horse 
National Celebration at Shelbyville, Tennessee, the respondents, as own- 
ers, allowed the horse “Ebony’s Royal Romper” to be entered and exhibit- 
ed in class no. 65, as entry number 551 while said horse was determined 
to be “sore” by United States Department of Agriculture veterinarians, 
as that term is defined in the Act and regulations. When examined by 
United States Department of Agriculture veterinarians, said horse was 
determined to exhibit abnormal sensitivity to palpation in the pastern 
area of its forelegs and inflamation and abnormal thermal patterns upon 
examination by thermovision. The respondents did not train the horse 
“Ebony’s Royal Romper” but are responsible under the Act as owners. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 


issued. 


ORDER 


Respondents S. W. Beech, Chester B. Marbry & Thomas E. Wright are 
assessed a civil penalty of $1,000.00 each which shall be payable by a 
certified check or money order to the Treasurer of the United States and 
forwarded to Ronald K. Silver, Office of the General Counsel, Room 
2006, South Building, United States Department of Agriculture, Wash- 
ington, D.C. 20250, within 30 days from the date this order becomes ef- 
fective. The complaint against Ray Gilmer is dismissed. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
order is made on respondents. 
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(No. 20,483) 


In re: FLOYD M. PERKINS and MIKE OPPENHEIMER. HPA Docket No. 
153. Decided April 15, 1981. 


Civil penalty—Consent 


Where respondent Floyd M. Perkins consented to an order assessing him a civil penalty of 
$1,000.00. 


Morris Selinger, for complainant. 
David B. Byrne, Jr., Montgomery, Ala., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
FLOYD M. PERKINS 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondent Floyd M. Perkins has violated the Act. This decision 
is entered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding (7 CFR 1.138; 42 FR 745). 

The respondent admits the jurisdictional allegations in the first para- 


graph of the complaint, specifically admits that the Secretary has juris- 
diction in this matter, and consents and agrees for the purpose of set- 
tling this proceeding to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Respondent, Floyd M. Perkins, is an individual who resides at 
Route 40, West Cambridge, Ohio 43725. 

(b) At all times material herein, respondent, Floyd M. Perkins, was 
the owner of the horses known as “Delight’s Gold Bug” and “Delight’s 
Executive.” 

2. At no time material herein did respondent, Floyd M. Perkins sore 
“Delight’s Gold Bug” or “Delight’s Executive” or have knowledge of their 
condition. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision, 
such decision will be entered. 
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ORDER 


Respondent Floyd M. Perkins is assessed a civil penalty of $1000 
which shall be payable to the Treasurer of the United States by certified 
check or money order, and forwarded to Morris L. Selinger, Office of the 
General Counsel, United States Department of Agriculture, Room 2010, 
South Building, Washington, D.C. 20250, within thirty (30) days from 
the date this order becomes effective. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall become effective on respondent on the day 
upon which service is made on him. 


(No. 20,484) 


In re: JOEL WOOSLEY and MERRILL STUART. HPA Docket No. 
131. Decided April 28, 1981. 


Sored horse, showing and exhibition of—Civil penalty 


Respondent Joel Woosley is assessed a civil penalty of $1000.00 in connection with the 
showing and exhibition of a sored horse. 


Victor W. Palmer, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
AS TO JOEL WOOSLEY 


This is an administrative proceeding for the recovery of a civil penalty 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.). After a 
hearing, Administrative Law Judge Victor W. Palmer filed an initial de- 
cision and order on February 18, 1981, imposing a penalty of $1,000 
against respondent Woosley. 

On March 26, 1981, respondent Woosley filed an appeal to the Judi- 
cial Officer, to whom final administrative authority to decide the De- 
partment’s cases subject to 5 U.S.C. §§ 556 and 557 has been delegated 
(7C.F.R.§ 2.35). 


1. The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of the 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 

Cont.... 
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Judge Palmer’s findings and conclusions are abundantly supported by 
the record and the applicable law. Accordingly, his initial decision, 
which is set forth in the appendix, is adopted as the final decision in this 
proceeding. The order set forth below is identical to Judge Palmer’s or- 
der except that the effective date has been changed in view of the ap- 
peal. 


ORDER 


Respondent Joel Woosley is assessed the civil penalty of $1,000 which 
he shall pay to the Treasurer of the United States by certified check or 
money order forwarded to Aaron B. Kahn, Office of the General Coun- 
sel, South Building, United States Department of Agriculture, Washing- 
ton, D.C. 20250, within thirty (30) days from the date this order be- 
comes effective. 

This order shall become effective upon service on respondent Joel 
Woosley. 


APPENDIX 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is an administrative proceeding pursuant to the Horse Protection 
Act, as amended (15 U.S.C. §§ 1821-1831), in which respondent Joel 
Woosley, a horse trainer, and respondent Merrill Stuart, the owner of a 
horse known as “Major’s Tinkerbell,” have been charged with exhibiting 
the horse while it was “sore” on August 25, 1978. 

A consent decree was issued on January 16, 1981, in respect to re- 
spondent Merrill Stuart. Oral hearing was held on January 15, 1981, in 
Nashville, Tennessee, in respect to the complaint against respondent 
Joel Woosley. Mr. Woosley appeared in proper person but was assisted 
by John L. O’Brien, Jr., Doctor of Veterinary Medicine, Route 3, Box 
105, Bowling Green, Kentucky. Complainant was represented by Aaron 
B. Kahn, Esquire, Office of the General Counsel, United States Depart- 
ment of Agriculture. 

At the conclusion of the hearing, respondent Woosley indicated that 
he had no desire to file a brief or propose findings and conclusions. Com- 
plainant elected to submit to a decision and order on the basis of the Pre- 
trial Brief, Proposed Findings, Conclusions and Order filed at the hear- 
«se(Gont. 


programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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ing’s commencement. At that time, the decision and order to be entered 
in this case was announced and my underlying reasons were stated in 
full (Transcript 145-149); those comments are herewith incorporated 
and made part of the following decision. 


FINDINGS OF FACT 


1. Joel Woosley’s address is Route 9, Box 103-A, Bowling Green, 
Kentucky 42101. 

2. Joel Woosley is the trainer of a horse known as “Major’s Tinkerbell” 
which, on August 25, 1978, he entered as Entry No. 133 in Class No. 9 of 
the Tennessee Walking Horse National Celebration, Shelbyville, Tennes- 
see. 

3. “Major’s Tinkerbell” was shown and exhibited on August 25, 1978, 
as Entry No. 133 in Class No. 9 of the Tennessee Walking Horse Nation- 
al Celebration by Joel Woosley and Merrill Stuart. 

4. Following the show on August 25, 1978, “Major’s Tinkerbell” was 
examined by veterinarians employed by the United States Department 
of Agriculture who found the horse to exhibit abnormal sensitivity and 
inflammation in both of its forelimbs, and to exhibit signs of physical 
pain and distress when walking or otherwise moving. 


CONCLUSIONS 


1. The Secretary of Agriculture, United States Department of Agri- 
culture, has jurisdiction over this action. 

2. On August 25, 1978, Joel Woosley entered and exhibited the horse 
“Major’s Tinkerbell” at the Tennessee Walking Horse National Celebra- 
tion while the horse was “sore” in violation of 15 U.S.C. § 1824 (2). 

3. Respondent Joel Woosley is a professional horse trainer who de- 
rives his sole living from this occupation, and this is his first offense un- 
der the Act. 

4. Under the circumstances, a civil penalty of $1,000.00 is warranted. 
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(No. 20,485) 


In re: BARRY HORENBEIN and MARILYN HORENBEIN, and GARY 
EDWARDS and CARL EDWARDS, d/b/a CARL EDWARDS AND SONS 
STABLES. HPA Docket No. 171. Decided March 19, 1981. 


Dismissal as to Gary Edwards and Carl Edwards, d/b/a Carl Edwards and 
Sons Stables 


Patricia V. Fettmann, for complainant. 
David B. Byrne, Jr., Robison & Belser, Montgomery, Ala, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 


ORDER OF DISMISSAL OF RESPONDENTS 
GARY EDWARDS AND CARL EDWARDS, 
D/B/A CARL EDWARDS AND SONS STABLES 


Pursuant to Complainant’s notice of dismissal of the complaint against 
Gary Edwards and Carl Edwards, d/b/a Carl Edwards and Sons Stables, 
filed on March 13, 1981, the complaint against these respondents is dis- 
missed with prejudice. 

Hereinafter, HPA Docket No. 171 shall be known as Jn re: Barry 
Horenbein and Marilyn Horenbein, Respondents. 
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COURT DECISIONS 


ARAB STOCK YARD, INC. v. UNITED STATES DEPARTMENT OF AGRICUL- 
TURE, ET AL. Decided October 3, 1978. (Civil Action No. 
78-1768) (USDA P & S Docket No. 5172). 


UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


BEFORE CIRCUIT JUDGES GOLDBERG, AINSWORTH, and HILL. 
ORDER 


PER CURIAM: AFFIRMED. See Local Rule 21." 
Costs are taxed against the petitioner. 


JACKSON UNION STOCKYARDS and QUINN BROTHERS OF JACKSON, INC. v. 
UNITED STATES DEPARTMENT OF AGRICULTURE. Decided June 1, 
1979. (Civil Action No. 78-3349) (USDA P & S Docket No. 5371). 


UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 


BEFORE CIRCUIT JUDGES GOLDBERG, AINSWORTH and KRAVITCH. 
ORDER 


Affirmed on the basis of the Decision and Order of the Judicial Of- 
ficer, Office of the Secretary of Agriculture, dated October 4, 1978. 
AFFIRMED. 


“a See NLRB v. Amalgamated Clothing Workers of America, 5 Cir. 1970, 430 R.2d 966. 
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DEJONG PACKING COMPANY, and MT. VERNON MEAT CO., INC. v. THE 
UNITED STATES DEPARTMENT OF AGRICULTURE; and HYGRADE FOOD 
PRODUCTS CORPORATION v. THE UNITED STATES, THE SECRETARY OF 
AGRICULTURE and THE PACKERS AND STOCKYARDS ADMINISTRA- 
TION. Decided April 7, 1980. (Civil Action Nos. 77-2722, 
77-2979) (USDA P & S Docket No. 5087). 


UNITED STATES COURT OF APPEALS 
NINTH CIRCUIT 


James F. Henriot, Tacoma, Wash., for Hygrade Food Products Corp. 
Ronald R. Glancz, Washington, D.C., on brief. 
James M. Kelly, Washington, D.C., for U.S. Dept. of Agriculture. 
Peter Jay Visser, Lynden, Wash., for DeJong Packing Co. 


BEFORE CIRCUIT JUDGES MERRILL and SNEED, and DISTRICT JUDGE ZIR- 
POLI. 


FACTS 


The Packers and Stockyards Administrator instituted this administra- 
tive action under the Packers and Stockyards Act (“the Act”), 7 U.S.C. 
§ 181 et seq., alleging violations of § 202 (a), (e) and (g) of the Act.' The 
complaint alleged that a group of packers, petitioners here, had con- 


1. Section 202 of the Act, 7 U.S.C. § 192 (1964) (amended 1976), provides in pertinent 
part: 

“It shall be unlawful with respect to livestock, meats, meat food products, livestock prod- 
ucts in unmanufactured form * * * forany packer * * * to: 

(a) Engage in or use any unfair, unjustly discriminatory, or deceptive practice or device 
in commerce; or 


xwekwekek xt 
(e) Engage in any course of business or do any act for the purpose or with the effect of 
manipulating or controlling prices in commerce, or of creating a monopoly in the acquisi- 
tion of, buying, selling, or dealing in, any article in commerce, or of restraining commerce; 
or 
xnwekekek re 
(g) Conspire, combine, agree, or arrange with any other person to do, or aid or abet the 
doing of, any act made unlawful by subdivisions (a)-(d) or (e) of this section.” 
The administrator also alleged violation of § 201.43 (b) of the Regulations, 9 C.F.R. 
§ 201.43 (b) (1977) (amended 1977), which provides in pertinent part: 

“Purchasers to pay promptly for livestock. Each packer, market agency, or dealer pur- 
chasing livestock shall, before the close of the next business day following the purchase 
of livestock and the determination of the amount of the purchase price, transmit or de- 
liver to the seller or his duly authorized agent the full amount of the purchase price, un- 
less otherwise expressly agreed between the parties before the purchase of the live- 
sk °° 
Violation was also charged of two other regulations prohibiting the furnishing of infor- 

mation to competitive buyers, and the restriction or limitation of competition. On appeal, 
these have been treated as encompassed within the statutory violation. 
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spired to force auction stockyards to change their terms of sale, from “as 
is” sales of slaughter cattle, under which the packers bear the risk that 
the cattle will fail to pass government inspection, to “subject” sales— 
those subject to the cattle’s passing government inspection—which place 
the risk of loss on the seller. 

The administrative law judge found that petitioners had violated the 
Act as charged and that petitioner De Jong had violated 9 C.F.R. 
§ 201.43 (b) as well, and that appropriate cease and desist orders should 
issue. The government, contending that the cease and desist order was 
insufficiently broad, appealed to the Judicial Officer, who has final 
authority to decide cases within the Department of Agriculture. Peti- 
tioners also appealed, contending that the cease and desist orders should 
not have issued. The Judicial Officer sustained all findings of violations. 
In addition, he concluded that all petitioners, not just De Jong, had vio- 
lated 9 C.F.R. § 201.43, because they had conspired with De Jong. Ac- 
cordingly, he broadened the scope of the cease and desist order.’ Peti- 
tioners have appealed to this court. 

Under the customary trade practices and marketing procedures of the 
northwest Washington livestock auction markets, the purchase of live- 
stock is on an “as is” basis unless otherwise expressly specified prior to 
sale. When so purchased, the purchaser buys the animals as he sees them 
with no guarantee that they are suitable for any purpose. He assumes 
the risk of subsequently discovered defects, and full payment is due 
within one business day of purchase. 

When slaughter cattle are sold at an auction market on a “subject” 
basis, the sale is contingent upon the animal passing federal inspection 
as fit for human consumption, and payment is not due until one business 
day after the animal has passed inspection. 


2. The Judicial Officer’s order provides: 

“Respondents DeJong Packing Company, Ferry Bros., Inc., Hygrade Food Products 
Corporation, Mount Vernon Meat Co., Inc., and John F. Lenz, their officers, directors, 
agents, employees, successors, and assigns, directly or indirectly, individually or in com- 
bination with others, or through any corporate or other device, in connection with their 
operations as packers, shall cease and desist from: 

1. Entering into or acting in furtherance of any conspiracy, combination, agreement 
or arrangement with any other packer or livestock buyer for the purpose or with the ef- 
fect of establishing or imposing any terms or conditions relating to the purchase of or 
the payment for livestock purchased in commerce. 

2. Conducting any of its operations relating to the purchase of livestock in commerce 
jointly or in combination with any other packer or livestock buyer, or furnishing any 
information of such buying operations to any other packer or livestock buyer. 

3. Failing to pay, when due, the full purchase price of livestock purchased in com- 
merce, 

This order shall become effective as to each respondent on the first day after service 
upon such respondent.” 
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It is not practicable or lawful to sell a particular animal at auction with 
some prospective buyers bidding on an “as is” basis, while others bid on 
“subject” terms. It is the responsibility of the stockyard owner to fix the 
terms of sale.* Under the practice at northwest Washington auctions, 
cattle are very rarely sold on “subject” terms; only cattle with visible de- 
fects or which have elicited no “as is” bid are so sold. 

In early February, 1972, petitioners, with the exception of Hygrade, 
signed a letter to the stockyards which stated that in the future peti- 
tioners would purchase and pay for cattle only subject to their passing 
government inspection.‘ The stockyards promptly rejected the proposed 
change in policy. On March 8 and 9, 1972, the Packers and Stockyards 
Administration sent letters to the packers advising them that it con- 
sidered their actions to be in violation of the Act, and that it would take 
further administrative action if the stockyards did not “reconsider.” All 
packers but petitioner De Jong appear to have reconsidered. Their pur- 
chase of cattle continued on an “as is” basis and they promptly paid for 
all cattle purchased, in accordance with the practice. De Jong, however, 
refused to pay for any cattle sold to it which were subsequently con- 
demned. The Washington State Department of Agriculture then 
initiated proceedings pursuant to the state’s regulatory program, seek- 
ing to compel De Jong to pay. A state court found that De Jong had 
bought the cattle on “subject” terms and therefore, as a matter of con- 


tract law, was not required to pay. 

Shortly after that decision became final, during April of 1974, each 
petitioner (now including Hygrade) sent a letter to the stockyards in- 
forming them that as of May 1, 1974 (in one case as of April 29, 1974), 


3. 7U.S.C.§ 208 (b) (Supp. 1979) provides in part: 

“It shall be the responsibility and right of every stockyard owner to manage and regu- 
late his stockyard in a just, reasonable, and nondiscriminatory manner, to prescribe rules 
and regulations and to require those persons engaging in or attempting to engage in the 
purchase, sale, or solicitation of livestock at such stockyard to conduct their operations 
in a manner which will foster, preserve, or insure an efficient, competitive public mar- 
ket.” 

4. Asto this letter, the administrative law judge stated in his initial decision: 

“The obvious tenor of the document is threatening and coercive. * * * The meaning 
of the document was not unclear to the recipient markets. They understood it to be what 
it was—an ultimatum by their major customers. Without the patronage of these cus- 
tomers, the markets could not profitably conduct their business. Upon receipt of this 
ultimatum, it is no wonder that the markets sought Government aid in order to resist.” 
Petitioners allege that they took this action in response to the increasingly common prac- 

tice on the part of some sellers of administering antibiotics so that diseased cattle which 
will not pass government inspection appear to be healthy at the time of auction. The mar- 
ket operators opposed the shift to “subject” terms, asserting that it would cause added ad- 
ministrative problems and expense to the market. The Judicial Officer found that “each 
group had valid business reasons for its position * * ” 
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all bids would be subject to the cattle passing inspection, and that pay- 
ment for cattle would be delayed for three bank days pending determina- 
tion as to whether the cattle were fit for human consumption. (Hy- 
grade’s letter varied only in specifying that it would implement this pol- 
icy by withholding the average price of two animals for the three-day pe- 
riod.) 

From May 1, 1974, to May 15, 1974, petitioners adhered to their an- 
nounced position and no cattle were purchased “as is.” During the last 
two weeks of May, 1974, however, all petitioners notified the stockyards 
that they were rescinding their “subject” policy and resumed bidding for 
cattle on an “as is” basis. ° 


EVIDENCE OF CONSPIRACY 


[1] It is clear that bidding for cattle on a “subject” basis is perfectly 
legal, and that any packer acting independently is free to bid on such 
terms. If what was done here constituted a violation of § 202, it was be- 
cause concerted action was taken by petitioners. The existence of a con- 
spiracy or agreement thus becomes critical. Petitioners contend that the 
record does not support the Judicial Officer’s finding of conspiracy. Our 
question on review is whether the finding is supported by substantial 
evidence. Corona Livestock Auction, Inc. v. United States Department 
of Agriculture, 607 F.2d 811 (9th Cir. 1979). 

It is clear that a conspiracy existed as of February 8, 1972, when peti- 
tioners (absent Hygrade) joined in advising the stockyards that all future 
bids would be “subject” bids. As the Judicial Officer noted in his 
decision: 

“This case is quite unusual! ‘Conspirators seldom sign articles of 
partnership in crime which may thereafter be conveniently put into 
evidence by the prosecution.’ United States v. Morris, 225 F.2d 91, 
95 (C.A. 7), certiorari denied, 350 U.S. 901 [76 S.Ct. 179, 100 L.Ed. 
792).” 

The question, then, is whether a conspiracy existed in 1974, when peti- 
tioners individually notified the stockyards that their bids would be con- 
fined to “subject” bids in the future. Petitioners assert that they all 
simultaneously and independently arrived at the decision to send their 
1974 letters as a result of De Jong’s success in Washington state courts. 
This contention was rejected by the Judicial Officer. He noted that the 
state court success was founded on the state court finding that the live- 
stock markets had accepted De Jong’s bids knowing that they were “sub- 
ject” bids. Thus, the co-operation of the livestock markets in continuing 
to accept “subject” bids was necessary to future success. The Judicial Of- 
ficer stated: 

“* * * the State Court decision was not likely to make each of the 
respondents, acting independently, come to the conclusion that he 
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alone could force the auction markets to change their sales policy ef- 
fective May 1, 1974 (or April 29, 1974).” 
As to whether a 1974 conspiracy existed, the Judicial Officer stated: 
“There is no evidence in this case that any of the conspirators 
withdrew from the conspiracy prior to mid-May 1974. Merely pur- 
chasing livestock in 1972 and 1973 without enforcing the terms of 
the February 1972 ultimatum is no evidence that the conspirators 
abandoned their conspiratorial purpose. In fact, I infer from their 
unity of action in 1974, following the State Court decision, that in 
1972 and 1973, the respondents other than Hygrade were merely 
biding their time awaiting the outcome of De Jong’s activities in 
furtherance of the conspiracy.” 

[2] We find this inference to be rational. Further, the parallel action 
taken in 1974 lends support to the inference that it was in response to a 
conspiracy. The similarity of the letters written by the individual peti- 
tioners, the manner in which terms and conditions of purchase were 
stated by each, and the coincidence of the effective dates selected by 
each (April 29, and May 1, 1974), all lend credence to the view that each 
petitioner was aware of the action taken by the others and was acting in 
concert with the other petitioners. It is conceded that there was “trade 
talk,” of which petitioners were aware, regarding a boycott. While mere 
consciously parallel action is not sufficient to demonstrate conspiracy, 
neither is express agreement required; it is “enough that knowing that 
concerted action was contemplated or invited, [defendants] gave their 
adherence to the scheme and participated in it.” Interstate Circuit Co. v. 
United States, 306 U.S. 208, 226, 59 S.Ct. 467, 474, 83 L.Ed. 610 
(1939). Accord, Bogosian v. Gulf Oil Corp., 561 F.2d 434, 446 (3d Cir. 
1977), cert. denied, 434 U.S. 1086, 98 S.Ct. 1280, 55 L.Ed.2d 791 
(1978); Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 
416 F.2d 71, 84-85 (9th Cir. 1969), cert. denied, 396 U.S. 1062, 90 S.Ct. 
752, 24 L.Ed.2d 755 (1970); Esco Corp. v. United States, 340 F.2d 1000, 
1008 (9th Cir. 1965). 

Here, from the facts that petitioners combined to seek “subject” terms 
in 1972 and waited to act together again in 1974, it can be inferred that 
petitioners believed that concerted action was necessary to achieve their 
purpose, and that no petitioner would have acted as it did had it not be- 
lieved that the others would do the same. 

We conclude that as to all petitioners who joined in the 1972 notice to 
stockyards there is substantial evidence to support the finding that the 
1972 conspiracy was not abandoned prior to 1974, and that the writing 
of the 1974 letters constituted concerted action taken pursuant to agree- 
ment. 
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As to Hygrade—the company that did not join in the 1972 letter—the 
Judicial Officer found that it “knowingly and intentionally joined the 
conspiracy in 1974.” He based his finding on the similarity between the 
conditions set forth in the Hygrade letter and those set forth in the let- 
ters of the other petitioners,® and on the coincidence in timing.® 

We conclude that there was substantial evidence to support the find- 
ing that Hygrade, in 1974, joined the ongoing conspiracy formed by the 
other petitioners in 1972. 

UNFAIR PRACTICE UNDER SECTION 202 (a) 

The administrator alleged violations of subsections (a), (e) and (g) of 
§ 202 (see footnote 1). 

[3] As to subsection (g), petitioners assert that they have never con- 
spired to do any act made unlawful by the section; that if they conspired 
at all, it was to do a perfectly lawful act—to bid only on “subject” terms. 
We agree and find no violation of subsection (g). 

[4] At to subsection (e), the alleged violation is apparently based on 
the contention that the conspiracy, in effect, was to fix prices, the 
rationale apparently being that since the petitioners would only bid 
“subject,” they were fixing prices of condemned cattle at zero. We cannot 
accept the notion that a conditional sale is an effort to fix prices. If the 
condition is not met, then no purchase takes place at all. The unfit cattle 


5. The Judicial Officer stated: 

“1. Both letters applied only to cattle (although Hygrade purchases other species). 

2. Under both letters, all cattle would be purchased ‘subject’ rather than ‘as is.’ 

3. Both letters provided that the packer would refuse to pay for an animal found unfit 
for human consumption if slaughtered within the identical time period, viz., three bank 
days; and both provided, for the packer to pay for condemned animals slaughtered after 
such period. 

Both letters provided for notice of condemnation by telephone, with condemnation slips 
to be thereafter mailed to the auction markets. 

The only difference between the purchasing conditions of the two letters was in the 
method of payment. Hygrade would have withheld payment of only two animals from each 
sale until it was determined whether any animals failed to pass inspection; * * whereas 
the other respondents would have withheld payment for all cattle for three bank business 
days.” 

6. The Judicial Officer stated: 

“3. Hygrade’s letter was sent practically simultaneously with the letters of the other re- 
spondents in 1974, and all of the letters had the identical effective date, May 1, 1974, ex- 
cept for Ferry, which had an April 29, 1974, effective date. Respondents contend that they 
all simultaneously and independently arrived at the decision to send their 1974 letters as a 
result of the State Court decision referred to in Findings 11, 12 and 19, supra. But it is not 
likely that such uniformity in timing would have occurred absent collective action. The 
State Court decision was filed February 15, 1974. The time for appeal expired about March 
18, 1974. Although the beginning of a month might have been picked by each respondent, 
acting independently, as the effective date for action, not one of the respondents picked 
April 1, 1974, as the effective date, and not one picked June 1, 1974, or thereafter as the 
effective date.” 
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are not purchased at zero dollars; they are simply not purchased. Accord- 
ingly, we find no violation of subsection (e). 

[5] The problem is with subsection (a), and the question is whether 
this conspiracy constitutes an unfair practice under that subsection. The 
fact that the conspiracy is not a subsection (g) violation, and that absent 
concert of action “subject” bidding is not an unfair practice, does not pro- 
vide an escape. A competitor “can do many things independently which 
he may not combine with others to accomplish.” Joseph E. Seagram & 
Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., supra, 416 F.2d at 76. See 
United States v. Parke, Davis & Co., 362 U.S. 29, 80 S.Ct. 503, 4 
L.Ed.2d 505 (1960).’ What is charged as unfair is the attempt to coerce a 
change in marketing practices by concerted action; to obtain by concert 
of action market power not possessed by the purchasers individually 
and, by exercise of that market power, to obtain a favorable change in 
marketing practices that could not have resulted from the free play of 
competitive forces. 

Such conduct falls squarely within the prohibition of Paramount 
Famous Lasky Corp. v. United States, 282 U.S. 30, 51 S.Ct. 42, 75 L.Ed. 
145 (1930), and United States v. First National Pictures, Inc., 282 U.S. 
44, 51 S.Ct. 45, 75 L.Ed. 151 (1930).° In Paramount Famous Lasky 
Corp., a group of motion picture distributors agreed that they would 
deal with exhibitors only on the terms of a standard exhibition contract 
which required arbitration of all disputes. The Court held that the 
“manifest purpose” of this arrangement was “to coerce the exhibitor and 
limit the freedom of trade,” and that the “necessary and inevitable” ef- 


7. While § 202 of the Packers and Stockyards Act may have been made broader than 
antecedent antitrust legislation in order to achieve its remedial purpose, it nonetheless in- 
corporates the basic antitrust blueprint of the Sherman Act and other pre-existing an- 
titrust legislation such as the Clayton Act and the Fair Trade Commission Act. See Armour 
& Co. v. United States, 402 F.2d 712, 722 (7th Cir. 1968); Swift & Co. v. United States, 
393 F.2d 247, 253 (7th Cir. 1968). Thus the courts that have considered § 202 have consis- 
tently looked to decisions under the Sherman Act for guidance, although recognizing that 
§ 202 in some cases proscribes practices which the Sherman Act would permit. E.g., Ar- 
mour & Co. v. United States, supra, 402 F.2d 712 (7th Cir. 1968); Swift & Co. v. United 
States, supra, 393 F.2d 247 (7th Cir. 1968); Swift & Co. v. United States, 308 F.2d 849, 
853 (7th Cir. 1962). The parties in the present case agree, as indeed they must, that deci- 
sions under the Sherman Act are germane to the issues before us. 

8. The Supreme Court did not indicate in Paramount Famous Lasky Corp. or First Na- 
tional Pictures, Inc., whether it was proceeding under the rule of reason or whether it 
deemed the practices in question illegal per se. The court used language which suggests a 
rule-of-reason analysis and it also used language which suggests a per-se approach. 

We do not find it necessary to decide that question here or to suggest which mode of an- 
alysis should apply under the Sherman Act. The present Act, as we discuss later is, if any- 
thing, broader in scope than the Sherman Act, and conduct of the kind held improper in 
Paramount and First National would clearly justify issuance of a cease and desist order un- 
der§ 202. 
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fect of such an agreement was the unreasonable restraint of competi- 
tion. 282 U.S. at 41-42, 51 S.Ct. at 44. The Court conceded that arbitra- 
tion might be well suited to the needs of the film industry, but concluded 
that the statute could not 
“«* * * be evaded by good motives. The law is its own measure of 
right and wrong, of what it permits, or forbids, and the judgment of 
the courts cannot be set up against it in a supposed accommodation 
of its policy with the good intention of the parties, and, it may be, of 
some good results.’ Standard Sanitary Mfg. Co. v. United States, 
226 U.S. 20, 49[, 33 S.Ct. 9, 15, 57 L.Ed. 107].” 
282 U.S. at 43-44, 51 S.Ct. at 45. This is precisely what petitioners 
would have us do. 

First National Pictures, Inc., involved the same parties; there, the dis- 
tributors agreed to deal only with exhibitors who agreed to provide a se- 
curity deposit as required by the standard contract and to assume any 
contractual obligations of the prior theater owner. The Court found that 
its decision in Paramount Famous Lasky Corp. was dispositive; it con- 
cluded that 

“The obvious purpose of the arrangement is to restrict the liberty 
of those who have representatives on the film boards and secure 
their concerted action for the purpose of coercing certain pur- 
chasers of theaters by excluding them from the opportunity to deal 
in a free and untrammeled market.” 

282 U.S. at 54, 51S.Ct. at 48. 

The situation in the present case is indistinguishable. Here, as in Para- 
mount Famous Lasky Corp. and First National Pictures, Inc., a group of 
competitors have joined together for the purpose of coercing more favor- 
able terms of trade from third parties than they could obtain through 
the normal play of competitive forces. 

In Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 
supra, we drew a distinction between “normal and usual” agreements by 
which parties restrict their liberty to deal with others, which are permis- 
sible, and those with the “purpose to coerce the trade policy of third 
parties or to secure their removal from competition,” which are not. 416 
F.2d at 77 (citations omitted). Here, it was the clear and sole purpose of 
petitioners to exert a coercive influence upon the trade practices of third 
parties in order to exact more favorable terms than they could otherwise 
obtain. This the Judicial Officer could properly enjoin. 

Petitioners contend that their two unsuccessful attempts to coerce a 
change in marketing practices have demonstrated lack of market power 
on their part; that Paramount Famous Lasky Corp. and First National 
Pictures, Inc., are to be distinguished in that market power was clearly 
present in those cases; that without market power no adverse effect on 
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competition is to be expected, and that for this reason a cease and desist 
order should not have been entered here. 

Initially, we note that there may have been reasons for the failure of 
petitioners’ coercive efforts other than lack of market power. However, 
even assuming that petitioners lacked market power, and even were we 
to conclude that petitioners’ lack of market power would preclude our 
finding that they had violated the Sherman Act, the cease and desist 
order under § 202 was proper. 

The consequences of violation of the Sherman and Clayton Acts are 
far more substantial than here, where the issue is simply whether the 
practice in question should be halted. 

The question would seem to be whether, under the Act, a practice can- 
not be halted as unfair under § 202 unless competitive harm has already 
occurred, or whether the likelihood that harm will result suffices. This 
question we did not reach in Corona Livestock Auction, Inc. v. United 
States Department of Agriculture, supra, 607 F.2d 811 (9th Cir. 1979), 
or Central Coast Meats, Inc. v. United States Department of Agricul- 
ture, 541 F.2d 1325 (9th Cir. 1976). 

The government contends that the purpose of the Act is to halt unfair 
trade practices in their incipiency, before harm has been suffered; that 
unfair practices under § 202 are not confined to those where competi- 
tive injury has already resulted, but includes those where there is a 
reasonable likelihood that the purpose will be achieved and that the re- 
sult will be an undue restraint of competition. We agree. See Swift & Co. 
v. United States, 393 F.2d 247, 253 (7th Cir. 1968); Wilson & Co. v. Ben- 
son, 286 F.2d 891, 895 (7th Cir. 1961). Cf. FTC v. Brown Shoe Co., 384 
U.S. 316, 322, 86 S.Ct. 1501, 1504, 16 L.Ed.2d 587 (1966); FTC v. Mo- 
tion Picture Adv. Co., 344 U.S. 392, 394-95, 73 S.Ct. 361, 363-64, 97 
L.Ed. 426 (1952). It would make little sense and might prove disruptive 
of the market to hold that petitioners may continue to repeat their con- 
certed efforts to coerce a change in market practices and may be halted 
only when they have finally acquired sufficient market power to suc- 
ceed. 

We affirm the Judicial Officer’s conclusion that petitioners engaged in 
an unfair trade practice in violation of § 202 (a) of the Act, 7 U.S.C. 
§ 192 (a). 

REGULATION 201.43 (b) 

[6] Petitioners contend that the Judicial Officer erred in ruling that 
De Jong had violated Regulation 201.43 (b) by failing to pay for con- 
demned cattle within one business day following sale, and that the other 
petitioners, as De Jong’s coconspirators, had likewise violated the regu- 
lation. They contend that the Washington state court proceedings had 
established that the sale in question was a “subject” sale, and that when 
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it had been determined that the livestock were unfit no obligation to pay 
arose. However, that decision was based on the state’s regulatory pro- 
gram rather than the federal program and the federal government was 
not party to the state court proceedings; it in no sense had a “laboring 
oar” in those proceedings. See Montana v. United States, 440 U.S. 147, 
99 S.Ct. 970, 974, 59 L.Ed.2d 210 (1979). Thus, neither claim nor issue 
preclusion resulted. Cf. Commissioner v. Estate of Bosch, 387 U.S. 456, 
457, 87 S.Ct. 1776, 1778, 18 L.Ed.2d 886 (1967). We have already ruled 
that substantial evidence supports the Judicial Officer’s findings of con- 
spiracy. 

As to whether the sales in question were “as is” or “subject” the ad- 
ministrative law judge and the Judicial Officer found them to be “as is”; 
they found that all markets involved had rejected the 1972 letter and 
had followed their regular practice of selling “as is.” The Judicial Officer 
concluded that since, under the Act, it is the market operator who has 
the responsibility for fixing the terms of sale and market practices (see 
footnote 3), a purchaser cannot unilaterally impose his conditions of sale 
without consent or approval of the market operator. He stated: 

“If the State Court’s decision were sound, it would destroy the 
public livestock marketing system. Under the State Court’s deci- 
sion, each buyer could establish the terms and conditions relating to 
his purchase of animals at an auction stockyard merely by advising 


the market of such terms and conditions, notwithstanding the mar- 


ey Se 


ket’s refusal to accept such terms. 
xx*wnwkt x 
Accordingly, when a stockyard owner-market operator estab- 
lishes that cattle are sold ‘as is’ at his market, any packer who bids 
on cattle at that market is buying the cattle ‘asis; * * *.” 
We find substantial evidence to support the Judicial Officer’s findings 
and agree with his conclusions. 
OTHER CONTENTIONS 
[7] We find no merit in petitioners’ contention that their withdrawal 
of their 1974 letters rendered the dispute moot. As the Supreme Court 
stated in United States v. W. T. Grant Co., 345 U.S. 629, 633, 73 S.Ct. 
894, 897, 97 L.Ed. 1303 (1952), a case involving regulation by the Fed- 
eral Trade Commission: 
“(Voluntary cessation of allegedly illegal conduct does not deprive 
the tribunal of power to hear and determine the case . . . A contro- 
versy may remain to be settled in such circumstances, ... e.g., a 
dispute over the legality of the challenged practices . . . The defend- 
ant is free to return to his old ways. . .. The case may nevertheless 
be moot if the defendant can demonstrate that ‘there is no reason- 
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able expectation that the wrong will be repeated.’ The burden is a 
heavy one.” (Emphasis added.) 
Accord, Oregon- Washington Plywood Co. v. FTC, 194 F.2d 48, 51 (9th 
Cir. 1952). There is substantial evidence to support the conclusion that 
petitioners did not meet this heavy burden. 

[8] We find no merit in Hygrade’s contention that as to it the cease 
and desist order, being nation-wide in scope, was unnecessarily broad. 
As the Judicial Officer noted in his decision, it is common practice under 
the Act to make cease and desist orders nation-wide in scope. This prac- 
tice was upheld in Wilson & Co. v. Benson, supra, 286 F.2d at 896. In our 
view, if a packer has engaged in an unfair practice which should be 
halted, it is not unreasonable to make the order as broad as the packer’s 
operations. 

The order is affirmed. 

SNEED, Circuit Judge, concurring in part and dissenting in part: 

I concur in the court’s opinion with the exception of that portion that 
finds a violation of section 202 (a) of the Act, 7 U.S.C. § 192 (a) (1964). 
As to this portion I would remand to the Administrator to determine the 
pro- and anti-competitive effects of the packers’ conduct the majority 
finds to amount to an “unfair, unjustly discriminatory, or deceptive 
practice or device in commerce.” 

Courts in dealing with matters requiring application of the antitrust 
laws frequently resort to per se rules or their functional equivalent as 
has the majority in this case. One can speculate on the reasons for this 
tendency. Whatever the full array of reasons might be, one which surely 
is among the foremost is the desire to simplify the administration of the 
antitrust laws by the courts. The difficulty with zealous pursuit of this 
end is that often it results in judicial indifference to the actual economic 
effect of the practice branded with the per se iron. 

I believe the majority’s section 202 (a) holding reflects this indiffer- 
ence. Concerted activity alone is not a per se violation of the antitrust 
law. Whether it is or not depends on its purpose and effect. Joseph E. 
Seagram & Sons Inc. v. Hawaiian Oke & Liquors, Ltd., 416 F.2d 71 (9th 
Cir. 1969), established this principle for this circuit. The proscribed pur- 
poses were there described as “either to exclude a person or group from 
the market, or to accomplish some other anti-competitive objective, or 
both.” Jd. at 76. On this record I can not say that the concerted activity 
of the packers, which the majority found to contravene section 202 (a), 
served any such purpose. It is possible that “subject” terms would en- 
hance competition with respect to the quality of animals offered for sale 
and reduce the costs of meat to consumers. It is also possible that they 
would be no more and no less anti-competitive than are “as is” terms. All 
we know for certain is that the farmers, stockyard owners, and the De- 
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partment of Agriculture favor “as is” sales. The solidity of this front 
does not guarantee that its position is more competitive, or even less 
anti-competitive, than that favored by the packers. 

The approach I suggest is not contrary to the authorities. This dissent 
shall not be lengthened by a critical analysis of the numerous relevant 
cases. In the margin are set out some authorities and sources that give 
support to the approach I believe should have been taken in this case as 
well as a brief analysis of Paramount Famous Lasky Corp. v. United 
States, 282 U.S. 30, 51 S.Ct. 42, 75 L.Ed. 145 (1930), and United States 
v. First National Pictures, Inc., 282 U.S. 44, 51 S.Ct. 45, 75 L.Ed. 151 
(1930), that suggests these venerable oaks in the antitrust forest do not 
stand in the way of the direction I think we should have gone.' 


1. A tidy constellation of Supreme Court decisions stands for the proposition that group 
boycotts are per se illegal. United States v. General Motors Corp., 384 U.S. 127, 86 S.Ct. 
1321, 16 L.Ed.2d 415 (1966); Silver v. New York Stock Exchange, 373 U.S. 341, 83 S.Ct. 
1246, 10 L.Ed.2d 389 (1963); Radiant Burners, Inc. v. Peoples Gas Light & Coke Co., 364 
U.S. 656, 81 S.Ct. 365, 5 L.Ed.2d 358 (1961); Klor’s, Inc. v. Broadway-Hale Stores, 359 
U.S. 207, 79 S.Ct. 705, 3 L.Ed.2d 741 (1959); Times-Picayune Pub. Co. v. United States, 
345 U.S. 594, 73 S.Ct. 872, 97 L.Ed. 1277 (1953); United States v. Columbia Steel Co., 334 
U.S. 495, 68 S.Ct. 1107, 92 L.Ed. 1533 (1948); see also L. Sullivan, Antitrust 229-30 
(1977); R. Posner, Antitrust Law: An Economic Perspective 207 (1976); von Kalinowski, 
11 Antitrust Laws and Trade Regulations § 76.01, at 76-1 to 76-2 (1969); Barber, Refus- 
als to Deal Under the Federal Antitrust Laws, 103 U.Pa.L.Rev. 847 (1955); Comment, Per 
Se Ilegality and Concerted Refusals to Deal, 13 B.C.Ind. & Com.L.Rev. 484 (1972). If 
every group refusal to deal were a boycott, then all attempts to pool bargaining power 
would fall under the per se prohibition, for a group bargaining posture necessarily depends 
on overt or implicit threats of group refusal to deal. In a number of decisions, however, the 
Court has indicated that the concept of unlawful boycott does not extend so far. Fashion 
Originators’ Guild of America, Inc. v. FTC, 312 U.S. 457, 61 S.Ct. 703, 85 L.Ed. 949 
(1941); Appalachian Coals, Inc. v. United States, 288 U.S. 344, 53 S.Ct. 471, 77 L.Ed. 825 
(1933); Chicago Bd. of Trade v. United States, 246 U.S. 231, 38 S.Ct. 242, 62 L.Ed. 683 
(1918); Eastern States Retail Lumber Dealers’ Ass’n v. United States, 234 U.S. 600, 34 
S.Ct. 951, 58 L.Ed. 1490 (1914). Further retreat from peremptory condemnation of the 
concerted refusal to deal seems inevitable given the unexplored range of differently moti- 
vated practices that would otherwise be outlawed. For a discussion of some joint activities 
yet to be examined by the courts, see L. Sullivan, supra, at 247-311. 

Paramount Famous Lasky Corp. v. United States, supra, and United States v. First Nat'l 
Pictures, Inc., supra, both decided under the Sherman Act, convinced the majority that it is 
an antitrust violation for competitors jointly to exact more favorable terms of trade from 
their suppliers than they could otherwise obtain “through the normal play of competitive 
forces.” 618 F.2d at 1336. The majority applies the principle just stated to the packers’ con- 
duct. This of course assumes that the conduct deviated from the competitive norm, but 
more importantly, it puts forward a reading of Paramount Famous Lasky and First Na- 
tional Pictures, and an assessment of their place in antitrust jurisprudence, that are highly 
questionable. 

Neither Paramount Famous Lasky nor First National Pictures uses the term “boycott” or 
explicitly applies a per se rule. Indeed, Mr. Justice McReynolds’ opinions for the Court in 
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Note 1—Continued 


these cases are hardly specific in their criticism of the condemned joint activities. Judge 
Friendly has recently described the “somewhat inscrutable opinion” in Paramount Famous 
Lasky as leaping to a result “[a]fter quoting from a miscellany of largely irrelevant opinions 
about the purposes of the Sherman Act.” Drayer v. Krasner, 572 F.2d 348, 354 (2d Cir. 
1978). Film distributors in Paramount Famous Lasky agreed to use a standard contract 
form in dealing with exhibitors and not to deal with any exhibitor who breached the form’s 
arbitration clause. The clause was the focus of the parties’ and the Court’s attention. The 
opinion does not emphasize the combination by the distributors at all. It stresses instead 
that the contract “cannot be classed among ‘those normal and usual agreements in aid of 
trade and commerce’” which, though restraints of trade, are deemed reasonable and per- 
missible. 282 U.S. at 43, 51 S.Ct. at 45; cf. Drayer v. Krasner, supra, 572 F.2d at 355 (sug- 
gesting that the Court’s generally low opinion of arbitration at the time may account for 
the result). Nevertheless, Mr. Justice McReynolds went on to shift the blame from arbitra- 
tion as such to its anti-competitive effect in this setting. “It may be that arbitration is well 
adapted to the needs of the motion picture industry; but when under the guise of arbitra- 
tion parties enter into unusual arrangements which unreasonably suppress normal compe- 
tition their action becomes illegal.” Jd. Although this hints that the Court saw a weakening 
of competition not in the mere pooling of the distributors’ bargaining power but in the de- 
sign of this particular arbitration clause, the opinion goes no further. Judge Friendly offers 
the following hypothesis: 
The details of the arbitration clause . . were indeed harsh and had operated harshly 
on exhibitors, as revealed in the Court’s statement of the facts, 282 U.S. at 37-41, 51 
S.Ct. 42, and further in the Government’s brief, see 282 U.S. at 35-36, 51 S.Ct. 42. A 
further factor which, although not mentioned, must have lurked in the background, 
was that many of the distributors themselves were important exhibitors and, indeed, 
were later found to have conspired with the goal of attaining a’‘monopoly in exhibition, 
see United States v. Paramount Pictures, Inc., 334 U.S. 131, 167-71, 68 S.Ct. 915, 92 
L.Ed. 1260 (1948). 
Drayer v. Krasner, supra, 572 F.2d at 354-55. 

First National Pictures dealt with a similar agreement of film distributors to impose a 
credit check on exhibitors. The agreement allowed a credit committee appointed by the dis- 
tributors to exact a security deposit from exhibitors with low credit ratings. The Court ex- 
plained the evil of this combination very briefly: 

The obvious purpose of the arrangement is to restrict the liberty of those who have 
representatives on the Film Boards and secure their concerted action for the purpose 
of coercing certain purchasers of theaters by excluding them from the opportunity to 
deal in a free and untrammeled market. 
282 U.S. at 54,51S.Ct. at 48. While this may imply disapproval of joint negotiation by the 
distributors, it also disapproves the restraint on distributors’ freedom to vary the terms of 
their contracts with exhibitors. The Court may therefore have been concerned about the 
limitation on competitive variations of substitutable “goods,” about the distributors’ in- 
creased bargaining strength, or both. 

Professor Sullivan comments: 

Arrangements like those in Famous Laskey and First National are more like price 
fixing agreements than they are like classic boycotts. Indeed, if a concerted agree- 
ment, say, to include a security deposit in all contracts is a “boycott” because it ex- 
cludes all buyers who won't agree to it, then by parity of reasoning every price fixing 
agreement would be a boycott also. The use of the single concept, boycott, to cover 
agreements so varied in nature can only add to confusion. But there is an even more 
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Note 1—Continued 


important reason for not referring to an agreement which concertedly sets non-price 
terms of trade as a boycott, to which the per se doctrine applies. Such agreements may 
not be as consistently adverse to competition as their price fixing agreements or clas- 
sic boycotts. In some situations—for example if there are large numbers of small sell- 
ers and buyers—an agreement fixing collateral terms, like an agreement standardizing 
product, might tend to increase price competition by reducing confusing variations be- 
tween the offerings of competing sellers. In other situations concerted decisions about 
the terms on which competitors will trade may advance other social objectives and be 
competitively neutral. Though courts should look at all such arrangements critically, a 
per se response may be too severe. 
L. Sullivan, supra, at 257-58 (footnote omitted); see also R. Posner, supra, at 207-08. 

In the light of these and related thoughts about the vitality of Paramount Famous Lasky, 
the Second Circuit held that a collective attempt to impose a standard arbitration clause, 
which did not “inhibit the freedom of any firm in competing for business or of any investor 
in seeking the firm that will give him the best and cheapest service,” Drayer v. Krasner, 
supra, 572 F.2d at 354, was “within the rule of reason,” id. at 355. Thus one circuit, at 
least, is unwilling to extrapolate from Paramount Famous Lasky even to all concerted ef- 
forts to impose arbitration clauses, to say nothing of other forms of joint negotiation. 


SIDNEY D. COLLIER AND LOUIS PAUL MARSH us. UNITED STATES OF 
AMERICA and ROBERT BERGLAND, SECRETARY OF AGRICUL- 
TURE. Decided July 7, 1980. (Civil Action No. 79-7386) (USDA 
P & S Docket No. 5982) (624 F2d 190) 


UNITED SATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


BEFORE JUDGES ANDERSON and TANG, Circuit Judges, and MURRAY, ”* Dis- 
trict Judge 


MEMORANDUM 


Sidney Collier and Louis Marsh petition for review of an order by the 
Secretary of the Department of Agriculture requiring them to cease and 
desist from committing fraudulent acts as livestock dealers and suspend- 
ing their livestock dealer registrations for six months. Finding the Secre- 
tary’s action supported by substantial evidence, we deny the petition for 
review. 

Collier and Marsh are registered livestock dealers doing business as 
the Gallop Cattle Company. The Packers and Stockyards Administra- 
tion charged them with numerous violations for deceptive practices in 
violation of the Packers and Stockyards Act, 7 U.S.C. §§ 181-231. The 


*Honorable William D. Murray, Senior United States District Judge for the District of 
Montana, sitting by designation. 
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alleged violations fell into three categories: (1) that the petitioners 
charged Custom Made Feeding for commissions at greater than the 
agreed price; (2) that the petitioners billed Custom Made Feeding and 
Orval Fowler for livestock at greater than the “pay weight”; and (3) that 
the petitioners defrauded Thurber by understating profits on account- 
ings submitted to Thurber. Each category of violations is supported by 
substantial evidence. 

With respect to the first category of violations, the record clearly 
shows that Thurber provided affidavits and testified that the petitioners 
and Thurber agreed that the petitioners would receive 35 cents per hun- 
dredweight commission for buying yearlings and 50 cents per hundred- 
weight for buying calves that they purchased for Custom Made. In addi- 
tion, Kenneth Freeze, a P&SA investigator, testified that one of peti- 
tioners’ employees, Carol Stiller, told him that such a commission ar- 
rangement existed. The fact that Thurber prefaced his statement with 
the words “it is my understanding” does not transform the agreement 
into a unilateral understanding. Stiller’s statement to Freeze cannot be 
disregarded because the administrative law judge expressly discredited 
her later repudiation. 

The finding that the petitioners committed the second set of violations 
also had a basis in the record and law. In both his affidavit and testi- 
mony, Thurber stated that his business with petitioners was done on the 
basis of pay weights. Fowler also testified that he thought that the peti- 
tioners were billing him on the basis of pay weights. In addition to his 
testimony, the administrative law judge relied on testimony by the Sec- 
retarys witnesses, Kenneth Freeze and Harold Davis, that, unless the 
parties expressly agreed otherwise, it was the custom of the industry to 
bill at the pay weight (including any shrink allowances received by the 
dealer). Our decision in Jn re Fairbank, 429 F.2d 264 (9th Cir. 1970), 
supports the conclusion that billing at the pay weight was the custom of 
the industry. 

Regarding the third set of violations, the exhibits presented by the 
Secretary demonstrate that the petitioners failed to account accurately 
for profits owed to Thurber. They show that the petitioners paid Thur- 
ber less than his 35% by either overstating the sales price they had ac- 
tually paid or by adding false freight charges. 

The petitioners raise two insubstantial defenses to these violations. 
First, they argue that it was proper to understate their profits to Thur- 
ber because their profit sharing agreement with him was usurious. The 
ALJ reasonably concluded that the petitioners had not met their burden 
of proving that the contract was illegal. We doubt in any event that a 
usurious contract could absolve the petitioners from liability for their 
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deceptive practices, especially where the victims of those practices were 
persons other than Thurber. 

The petitioners also argue that the violations should not be sustained 
because they were unable to produce evidence due to their own destruc- 
tion of documentary evidence. The plaintiffs have not shown, however, 
that the Secretary delayed unreasonably in filing charges against them. 
Moreover, they should not be allowed to benefit from their own failure 
to maintain their records, especially when they knew that they were un- 
der investigation at the time they destroyed them. 

Finally, the petitioners contend that the six-month suspension was an 
abuse of discretion. At oral argument, the parties disagreed whether the 
suspension had yet run. In any event, because we find that the Secre- 
tary’s conclusion that the violations were “serious,” “calculated,” “con- 
scious,” and “willful” was supported by substantial evidence, it follows 
that six-month suspension was a proper exercise of discretion. 

The petition for review is denied. 


UTICA PACKING COMPANY, a Michigan Corporation and DAVID FENSTER 
v. ROBERT BERGLAND, Secretary, U.S. Department of Agriculture 


and CAROL FOREMAN, Assistant Secretary of Agriculture and DON- 
ALD HOUSTON, Administrator of Food Safety and Quality Services 
of the United States Department of Agriculture and THE UNITED 
STATES OF AMERICA. Decided April 14, 1981. (Civil Action No. 
80-72742) (USDA P & S Docket No. 5455). 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 
SOUTHERN DIVISION 


BEFORE UNITED STATES DISTRICT JUDGE ANNA DIGGS TAYLOR. 
JUDGMENT 


IT IS HEREBY ORDERED THAT summary judgment be and hereby is 
entered on behalf of defendants affirming the final decision of the Secre- 
tary of Agriculture. 


MEMORANDUM OPINION AND ORDER 


This matter is before the court on cross-motions for summary judg- 
ment, on undisputed facts. Plaintiffs’ complaint was filed July 25, 1980, 
for review of the final decision of the United States Department of Agri- 
culture of June 25, 1980, that federal meat inspection services would be 
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withdrawn from plaintiff Utica Packing Company pursuant to 21 USC 
§671, unless its president, plaintiff David Fenster, disassociates himself 
from the firm. The Federal Meat Inspection Act, 21 USC §601 et seq, re- 
quires that all persons engaged in the meat processing industry in inter- 
state commerce participate in the meat inspection program. By the 
terms of the Order of the Department’s Judicial Officer, Utica was given 
90 days during which Fenster was to disassociate himself from manage- 
ment of Utica’s business, and the period of one year within which Fen- 
ster was to divest himself of his 50% ownership of Utica stock. Other- 
wise, Utica will be suspended from the program. 

This court has jurisdiction of plaintiffs’ appeal from the administra- 
tive decision under 21 USC §674, 28 USC §1331 and §2201, and 5 USC 
§702. 

On April 18, 1978, plaintiff Fenster was found guilty after a bench 
trial on four counts of violation of 18 USC §201 (b), a federal felony stat- 
ute which provides, in pertinent part, that: 


[w]hoever, directly or indirectly, corruptly gives, offers, or 
promises anything of value to any public official * * * 
with intent— 


(1) toinfluence any official act; or 

(2) to influence such public official * * * to commit 

or aid in committing, or collude in or allow, any fraud, 

or make opportunity for the commission of any fraud, 

on the United States; or 

(3) to induce such public official * * * to do or omit 

to do any act in violation of his lawful duty, 
kkewkKkK kk 


Shall be fined not more than $20,000 or three times the 
monetary equivalent of the thing of value, whichever is 
greater, or imprisoned for not more than fifteen years, or 
both, and may be disqualified from holding any office of 
honor, trust, or profit under the United States. 


The Memorandum Opinion and Order of the Honorable Philip Pratt 
filed in United States of America v. David Fenster, Criminal No. 
7-81238 (E.D. Michigan, April 18, 1978) includes specific findings that 
the government met its burden of proof beyond reasonable doubt of 
plaintiff’s commission, on four occasions, of every element of the statu- 
tory felony. Of course, the guilty verdict of a jury would also constitute 
such a finding. Plaintiff Fenster had paid $200.00 on each occasion to 
the Veterinarian supervisor of the five or six lay Inspectors who were as- 
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signed by the United States Department of Agriculture during 1976 to 
inspection of all meat processed at the Utica plant. 

In September, 1976, the Utica Plant had been rated by the Regional 
Office of the United States Department of Agriculture (hereafter 
USDA), after a plant inspection, as a “one” on a scale of one through 
four: or at the worst rating assignable. Judge Pratt found as fact that, 
when the veterinarian (Dr. Reed) advised Fenster of this rating, Fenster 
made his initial proposition of payments to Reed of $100 to $200 per 
week. The payments made thereafter resulted in Fenster’s conviction; 
largely because Reed met with Fenster wearing a recording device on 
each occasion and transcripts of the conversations held were introduced 
at trial (as they were at the ensuing administrative hearing, and by 
plaintiffs here). The court found the evidence “overwhelming,” largely 
from the transcripts, that Fenster made the payments to Reed with the 
corrupt purpose required by 18 USC 201 (b), rather than as illegal 
gratuities which are prohibited by the lesser included offense of 18 USC 
§201 (f). Judge Pratt wrote, specifically: 


It was Dr. Reed’s understanding that in return for the 
money he was to alleviate Fenster’s problems, specifically 
by reducing the number of line stoppages and by giving the 
company the benefit of the doubt with regard to hogs of 
questionable soundness. This understanding is borne out 
by the transcripts of the recorded conversations between 
Reed and Fenster. They reveal that while Fenster expected 
Reed to maintain an appearance of conscientious enforce- 
ment (Exhibit 1B, pp. 11 and 14), he also expected that 
more hogs would be passed (Exhibit 1B, pp. 9, 13-14; 2B, 
pp. 21 and 23; 3B, p. 29), that the production line would be 
shut down less frequently (Exhibit 1B, pp. 14, 15-18 [falsi- 
fy time sheets so that inspectors would have less induce- 
ment to stop the line for the purpose of earning overtime 
pay]; 2B, p. 21; 3B, pp. 30-31), and that Reed would at- 
tempt to control an overzealous inspector (Exhibit 3B, pp. 
29-31, 35). 


On October 18, 1978, the Administrator of the USDA Meat and Poul- 
try Program filed a complaint before the Secretary of Agriculture alleg- 
ing reason to believe that Utica Packing Company is unfit to engage in 
any business requiring inspection under Title I of the Federal Meat In- 
spection Act (21 USC §601 et seq) because David Fenster (President and 
Stockholder) had been convicted in the above-described criminal pro- 
ceedings: 
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... of four felonies for corruptly having directly and indi- 
rectly given things of value to a public official, to wit, a 
Veterinarian Inspector of the USDA, with intent to influ- 
ence said person concerning decisions and actions on ques- 
tions in matters pending before him in his official capacity 
in respect to the quality of meat inspection within the re- 
spondent’s plant .... 


The complaint further alleged that, on the basis of the stated facts, re- 
spondent Utica was unfit to engage in any business requiring inspection, 
within the meaning of 21 USC §671. It further notified Utica of its right 
to file a response within 20 days; requested oral hearing in conformity 
with the cited Act, and requested that an order withdrawing inspection 
services from respondent be issued by the Secretary. 

The statute pursuant to which that complaint was filed and pursuant 
to which the administrative decision was made which is here under re- 
view, 21 USC §671, provides as follows: 


The Secretary may (for such period, or indefinitely, as he 
deems necessary to effectuate the purposes of the Act) re- 
fuse to provide, or withdraw, inspection services under Ti- 
tle I of this Act with respect to any establishment if he de- 
termines, after opportunity for hearing is accorded to the 
applicant for, or recipient of, such service, that such appli- 
cant or recipient is unfit to engage in any business requir- 
ing inspection under Title I because the applicant or recipi- 
ent, or anyone responsibly connected with the applicant or 
recipient, has been convicted in any Federal or State Court 
of (1) any felony, or (2) more than one violation of any law, 
other than a felony, based upon acquiring, handling or dis- 
tributing of unwholesome, mislabeled, or deceptively pack- 
aged food or upon fraud in connection with transactions in 
food. This section shall not affect in any way other provi- 
sions of this Act for withdrawal of inspection services un- 
der Title I from establishments failing to maintain sani- 
tary conditions or to destroy condemned carcasses, parts, 
meat or meat food products. 

For the purpose of this section a person shall be deemed to 
be responsibly connected with the business if he was a 
partner, officer, director, holder, or owner of 10 per cen- 
tum or more of its voting stock or employee in a manageri- 
al or executive capacity. 
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Plaintiffs first argue that the Administrative complaint quoted, supra, 
was inadequate under the statute, supra, in failing to allege a necessity 
to terminate plaintiffs’ inspection services to insure that unwholesome 
meats are not introduced into the stream of commerce, which is undis- 
putedly the purpose of the law. Second, plaintiffs argue the inadequacy 
of the complaint in providing sufficient notice to plaintiffs of the 
charges against them to meet the minimal requirements of due process 
of law. This court must reject both arguments. First, the complaint al- 
leges reason to believe the existence of every fact made relevant to the 
withdrawal of inspection services by 21 USC §671. There is no necessity 
for it also to allege grounds for withdrawal pursuant to other sections 
which Congress explicitly declared to be independent and irrelevant, in 
the body of this enactment itself. Those sections include 21 USC §604, 
§606, and 9 CFR §305.5 (a) (1979); and this court notes that the plain 
language of §671 is that this section “shall not affect in any way” the 
“other provisions” for failure to maintain sanitary conditions. Congress 
intended to add new and different grounds for withdrawal of inspection 
under this section, and in doing so to explicitly limit the scope of ensuing 
administrative considerations to questions of unfitness arising from 
criminal convictions and no others. The complaint also provides more 
than adequate notice to meet the requirements of due process of law. 

The administrative Law Judge of the USDA held an evidentiary hear- 
ing on the complaint for 7 days commencing June 5, 1979 and after 
post-hearing briefs were filed, issued his decision and Order on February 
11, 1980, concluding, after analysis of relevant facts and law, that Utica 
was unfit to engage in a business requiring federal meat inspection serv- 
ices because of David Fenster’s felony bribery convictions, and that in- 
spection services must be withdrawn unless Utica terminated all associa- 
tion with Mr. Fenster within certain specified time limitations. 

The decision of the Administrative Law Judge (hereafter ALJ) was ap- 
pealed by plaintiffs to the Secretary of Agriculture and on June 25, 
1981, the decision and order of USDA Judicial Officer Donald Campbell 
was filed, affirming the ALJ. It is from that decision that plaintiffs have 
sought this court’s relief. 

The standard of review to be applied by this court to the determination 
of the Secretary of Agriculture is set out at the Administrative Proce- 
dure Act, 5 USC §706, which provides in pertinent part: 


To the extent necessary to decision and when presented, 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of an 
agency action. The reviewing court shall— 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 40 A.D. 281 
(2) hold unlawful and set aside agency action, findings, 
and conclusions found to be— 


A. Arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law, 
B. Contrary to constitutional right, power, privilege, 
or immunity; 
C. In excess of statutory jurisdiction, authority, or 
limitations, or short of statutory right; 
D. Without observance of procedure required by law; 
E. Unsupported by substantial evidence in a case 
(- - -) reviewed on the record of an agency hearing 
provided by statute; 

xkwewekKkK Kk 
In making the foregoing determinations, the court 
shall review the whole record or those parts of it cited 
by a party, and due account shall be taken of the rule 
of prejudicial error. 


In the instant case, we are instructed by 21 USC §671 that “Judicial 
Review of any such order shall be upon the record upon which the deter- 
mination and order are based.” 

In Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 28 LEd 


2d 136, 91 SCt 815, (1970), reviewing courts are further instructed that, 
to make a finding under Section 2 (A) above: 


... the court must consider whether the decision was 
based on a consideration of the relevant factors and wheth- 
er there has been a clear error of judgment. 
x*KwewekwekeK xt 

Although this inquiry into the facts is to be searching and 
careful, the ultimate standard of review is a narrow one. 
The court is not empowered to substitute its judgment for 
that of the agency. [401 US at 416] 


The “substantial evidence” rule of 5 USC §706 (2) E, quoted above, 
was illuminated by the Supreme Court in Universal Camera v. National 
Labor Relations Board, 340 US 474, 71 SCt 456 (1951), as follows: 


[S]ubstantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion. Consolidated 
Edison Co. v. National Labor Relations Board, 305 US 197, 
229, 59 SCt 206, 217, 83 LEd 126. 
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Accordingly, it must do more than create a suspicion of the 
existence of the fact to be established. 

zxkkwekwekwkKk Kk 

... it must be enough to justify, if the trial were to a jury, 
a refusal to direct a verdict when the conclusion sought to 
be drawn from it is one of fact for the jury. National Labor 
Relations Board v. Columbian Enameling and Stamping 
Co., 306 US 292, 300, 59 SCt 501, 505, 83 LEd 660. (340 
US at 459). 


In Bowman Transportation v. Arkansas-Best Freight, 419 US 281, 42 
LEds 281, 42 LEd 2d 447, 95 SCt 438 (1974), the Supreme Court further 
noted that inasmuch as the above-quoted standards A and E of the APA 
are separate and distinct, an agency decision may be supported by sub- 
stantial evidence but nevertheless be arbitrary and capricious. The agen- 
cy under review must, therefore, have articulated a rational connection 
between the facts found and the choice made. While the court may not 
supply a reasoned basis for the agency’s action that the agency itself has 
not given, “we will uphold a decision of less than ideal clarity if the agen- 
cy’s path may reasonably be discerned.” (Id, 419 US at 286). 

The purpose and policy of the Federal Meat Inspection Act are de- 
clared by Congress at 21 USC §602: 


Meat and meat food products are an important source of 
the Nation’s total supply of food. They are consumed 
throughout the Nation and the major portion thereof 
moves in interstate or foreign commerce. It is essential in 
the public interest that the health and welfare of con- 
sumers be protected by assuring that meat and meat food 
products distributed to them are wholesome, not adulter- 
ated, and properly marked, labeled, and packaged. Un- 
wholesome, adulterated, or misbranded meat or meat food 
products impair the effective regulations of meat and meat 
food products in interstate or foreign commerce, are injuri- 
ous to the public welfare, destroy markets for wholesome, 
not adulterated, and properly labeled and packaged meat 
and meat food products, and results in sundry losses to 
livestock producers and processors of meat and meat food 
products, as well as injury to consumers. The unwhole- 
some, adulterated, mislabeled, or deceptively packaged ar- 
ticles can be sold at lower prices and compete unfairly with 
the wholesome, not adulterated, and properly labeled and 
packaged articles, to the detriment of consumers and the 
public generally. It is hereby found that all articles and 
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animals which are regulated under this Act [21 USCS 
§§601-624, 641-645, 661, 671-680] are either in interstate 
or foreign commerce or substantially affect such com- 
merce, and that regulation by the Secretary and coopera- 
tion by the States and other jurisdictions as contemplated 
by this Act [21 USCS §§601-624, 641-645, 661, 671-680] 
are appropriate to prevent and eliminate burdens upon 
such commerce, to effectively regulate such commerce and 
to protect the health and welfare of consumers. 


After review of the whole record, and application of all of the above- 
described appropriate standards of review to the decision of the Secre- 
tary of Agriculture in this matter, this court finds that they have in 
every instance been met. It accordingly affirms the decision of the Secre- 
tary’s Judicial Officer and orders entry of summary judgment for de- 
fendants herein. Plaintiffs’ claims of error are discussed, seriatim, be- 
low. 

In Arguments I and II of their brief, plaintiffs argue that the Secretary 
is authorized to withdraw inspection services under 21 USC §671 only 
when the evidence “establishes,” and a finding is made, that such with- 
drawal is necessary to effectuate the purposes of the Chapter; and fur- 
ther that the specific requisite finding would be that unwholesome meat 
would otherwise be sold by plaintiffs in this case. This argument de- 
volves from plaintiffs strained reading of the opening language of §671 
that: “The Secretary may (for such period, or indefinitely, as he deems 
necessary to effectuate the purposes of the Act) refuse to provide, or 
withdraw, inspection services... .” This argument also constituted one 
facet of plaintiffs claim against the adequacy of the administrative com- 
plaint. It must fail because it is a twisted and improper construction of 
plain statutory language; because Congress clearly enacted §671 on the 
basis of a congressional finding that participation of persons convicted 
of certain crimes in the program created an unwanted risk of the intro- 
duction of unwholesome meats into commerce, in violation of the above- 
quoted congressional purpose; and because the Judicial Officer did in 
fact make the finding required by section §671 that “In view of the seri- 
ous nature of the felony conviction in this case, which strikes at the 
heart of the integrity of the federal meat inspection program, an indefi- 
nite withdrawal of inspection service is appropriate to protect the public 
health, unless Mr. Fenster is disassociated from respondent.” [p. 22, 
Judicial Officer's Decision.] That finding is supported by substantial evi- 
dence on the whole record, in accordance with the above-discussed law, 
and need not be based upon “established” facts as plaintiffs argue here. 
It is also a reasoned and non-arbitrary exercise of the Secretary's discre- 
tion on duration of a suspension. It articulates a rational connection be- 
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tween the facts found and the choice made, in accordance with Bowman, 
supra. 

The parenthetical phrase on which plaintiffs rely in these arguments 
instructs the Secretary to determine “such period . . . as he deems neces- 
sary to effectuate the policies of the act” only in his decision on the dura- 
tion of suspension to be imposed. That is what has been done in this case. 
As this court discussed, supra, concerning the adequacy of the complaint 
herein, Congress has specifically removed from this conviction-suspen- 
sion section any necessity to find those facts relevant to those other sec- 
tions pertaining to the wholesomeness of a participant’s meat product. 
The Secretary need not re-establish the need for the law itself in every 
case heard, with findings that a person suspendable under §671 also cur- 
rently sells unwholesome meats and is therefore suspendable under 
other sections. Such an interpretation would render §671 a nullity. In 
enacting §671 Congress has declared that, in order to effectuate the pur- 
poses declared in the above-quoted preamble, there are two types of 
criminal convictions which render a program participant unfit to con- 
tinue in the industry; any felony, or two lesser crimes undermining the 
national interest in wholesome, unadulterated foods. Implicit is the con- 
gressional finding that the likelihood of such persons introducing un- 
wholesome meats into commerce in the future is unacceptably strong, 
regardless of the quality of their meats at the time of the adjudication. 

So the purpose of the hearing accorded the participant under §671 is 
(1) to determine the actuality of a conviction and the status of the person 
convicted as a participant in the program or responsibly connected 
therewith; (2) to ascertain the elements of the crimes, if not felonies, and 
whether they are such as the statute describes as rendering a participant 
unfit; (3) to establish the duration of suspension necessary to effectuate 
the purposes of the act. On the issue of duration the elements of the fel- 
ony committed are also relevant to a determination of what is necessary 
to effectuate the act. None of the issues to be heard or decided under 
§671 make relevant plaintiffs’ arguments, or evidence, that the hogs 
now being sold are wholesome. Congress has stated that this section 
shall have no effect on any other provisions for withdrawal of services 
based upon unwholesomeness. 

The convictions on which this proceeding was initiated were four fel- 
ony counts, each of which constituted an attempt to subvert the pur- 
poses of the act and facilitate the sale of at least arguably unwholesome 
food. Therefore, plaintiffs were plainly suspendable by both of the 
standards set out in §671. The order of indefinite suspension, accord- 
ingly, cannot be said to be arbitrary, capricious, or an abuse of discre- 
tion. Indeed, the order has been carefully taiiored to minimize its eco- 
nomic impact on Utica, either by the sale of Fenster’s stock (over the 
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duration of a year) or his withdrawal from active participation (after 90 
days). 

Plaintiffs’ Argument ITI is that the decision below was not “based upon 
the whole record and supported by reliable, probative, and substantial 
evidence.” Again, plaintiffs’ argument strains the law. The court has set 
out the applicable standards of review above: and it finds that the deci- 
sions below are based upon substantial evidence, as defined by the case 
law, on the whole record. 

Of the evidence on which the Administrative decision was based, 
plaintiffs argue first that the Memorandum Opinion of the Honorable 
Philip Pratt in the United States v. Fenster, supra, was incompetent 
“hearsay.” This court rejects that argument and further finds that if it 
were accepted, arguendo, the error would have been harmless beyond 
reasonable doubt. The Opinion is not hearsay. It is a public record of this 
United States District Court, and was filed in proceedings in which Mr. 
Fenster had at least the same right and interest in cross-examination 
and presentation of evidence as he did in the administrative proceedings 
here in issue. Moreover, the burden of proof beyond reasonable doubt 
which the government met, in establishing the facts found there, was far 
greater than was its burden here to present adequate evidence to with- 
stand the direction of a verdict, or “substantial” evidence. Moreover, had 
only the guilty verdict of a jury been presented in these administrative 
proceedings, it would have still constituted a finding of every element of 
the felony charged, on four counts, and would have been susceptible to 
the same analysis. Finally, plaintiffs argue that an independent evalua- 
tion of the transcripts of the recordings used to convict Fenster some- 
how disproves the element of corrupt purpose to undermine the meat in- 
spection program on which the convictions were based and the Adminis- 
trators have relied to order an indefinite suspension. This court has eval- 
uated those transcripts, and this court fully concurs in Judge Pratt’s 
above-quoted analysis of what they show. The transcripts themselves 
constitute substantial evidence that the indefinite suspension order is 
proper. They include not only Fenster’s repeated requests for inspection 
leniency in return for cash paid, but also suggestions that the Veteri- 
narian falsify the time sheets of his supervisees to provide them with un- 
earned overtime and thereby soften their acuity, and repeated assertions 
that the Veterinarian’s expressed reluctance and fears about accepting 
bribes were only a function of his youth, which he would presumably 
outgrow in time. They include not one whit or scintilla of a suggestion 
that Fenster was driven to make these payments, as plaintiffs now 
argue, by the anti-Semitic harassment of the inspection team. Even if 
the Administrator had been obliged by §671 to make a finding that 
there was a likelihood of Fenster’s introduction of unwholesome meat 
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into commerce through Utica if not suspended, which finding is not re- 
quired under that section, these transcripts are substantial evidence of 
that likelihood. 

The Administrative Decisions also rely upon the testimony of Dr. 
Robert Gonter, the Director of the Evaluation and Enforcement Branch 
of the Compliance Division of the Food Safety and Quality Services of 
the Department of Agriculture. Plaintiffs attack his testimony as hear- 
say and uncorroborated personal opinion, and make much of his never 
having visited the premises of plaintiffs’ plant. It is on Gonter’s initial 
recommendation that all administrative suspension proceedings under 
§671, nationally, are initiated. He is cognizable as an expert in this area. 
His expert opinion was that inasmuch as the meat inspection service 
must rely considerably upon the integrity of plant management in effec- 
tuating the meat inspection program, he sought suspension in this case 
and it has become departmental policy to seek suspension in all cases of 
convictions involving bribery of federal meat inspection personnel. This 
court can attach no significance to the fact that Gonter never visited 
plaintiffs’ plant. He testified that “I determined in my opinion that 
Utica Packing Company is unfit for inspection because of the convic- 
tions of the responsibly connected official, David Fenster.” (Tr. p. 82, 
June 5, 1979). This suspension was totally unrelated to current plant 
conditions, as discussed supra. Also, plaintiffs’ argument that some 
cases initiated under §671 have been resolved by settlements short of in- 
definite suspension holds no water. Indeed, in this case there will be no 
suspension of inspection services if Fenster is disassociated from Utica. 

The ALJ had discretion, as the trier of fact, to attach such weight and 
credibility to the testimony of plaintiffs’ witnesses as he found proper, 
insofar as that testimony was competent or relevant. It must be remem- 
bered, too, that there need be only substantial evidence, not necessarily a 
preponderance of the evidence, to support the findings made. Much of 
plaintiffs’ evidence at the Administrative level constituted an attempt to 
mitigate or impeach the significance of Fenster’s bribery convictions, or 
was related to the alleged current wholesomeness of plaintiffs’ plant and 
the meats processed therein. To that extent it was irrelevant and imma- 
terial, under §671. Plaintiffs rely heavily upon their psychiatric testi- 
mony, and argument, that Fenster’s experience as a Polish Jew through 
the Nazi Holocaust established a historically recognized pattern of sur- 
vival through bribery to which he reverted when placed under extreme 
stress by poor health and the perceived anti-Semitic oppression of meat 
inspectors of the United States government. That argument, if credited, 
would only further establish the propriety of Fenster’s suspension from 
the meat inspection program. It was properly accorded no weight or rele- 
vance whatsoever by the trier of fact here, however, and this court notes 
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that it is a slander not only on the Jewish survivors of the Holocaust but 
on this country, to which Fenster immigrated and in which he has built 
an enterprise which his economist testified is worth $200 million to his 
community; in which this record indicates that he has had access to 
every level of the United States Department of Agriculture including 
the Secretary of Agriculture to discuss his difficulties in the Meat In- 
spection Program; in which a United States Senator has sworn to his 
high character, as have the aides of two State Senators (one of whom is 
now his employee) and a bank President. Plaintiffs’ arguments that 
Fenster’s bribes were futile in effectuating the sale of unwholesome 
meats are similarly self-defeating, and irrelevant as well. The evidence 
of probable economic loss to this community if Utica were to close is 
also, although unfortunate, irrelevant. That argument also reflects 
plaintiffs’ continued adherence to the mentality which led to an offer of 
cash to a United States Veterinarian, in the first place. It is a refusal to 
acknowledge the declaration of our federal government, through Con- 
gress, that our interest in wholesome meats as a nation is superior to our 
economic interests, as individuals. All of plaintiffs’ evidence taken to- 
gether, including his character evidence, if considered relevant, is insuf- 
ficient to render insubstantial the evidence on which the Secretary has 
based his rational decision that a suspension of Utica of indefinite dura- 
tion is proper under §671 if Fenster retains any responsible connection 
with the firm. 

Plaintiffs’ Argument VI is that the Administrative Decisions below, do 
not rule specifically on each of plaintiffs’ proposed findings of fact and 
law, and must therefore be set aside by this court pursuant to the Ad- 
ministrative Procedure Act, 5 USC §706 (2). Plaintiffs claim a violation 
of 5 USC §557 (c) which provides that “. . . the parties are entitled to a 
reasonable opportunity to submit for the consideration of the employees 
participating in the decision (1) proposed findings and conclusions.” 
Clearly, although the law requires the giving of an opportunity to 
submit proposals, the law does not require that an administrative deci- 
sion consist of particularized rulings on all proposed findings of fact and 
law submitted by all participants. The requirements of an adminis- 
trative decision are clearly enumerated at 5 USC §706; and the review- 
ing court has been directed by Overton Park, supra, in simple language, 
to consider “whether the decision was based on a consideration of the 
relevant factors and whether there has been a clear error of judgment.” 
The decisions herein have met both standards. They reflect full consider- 
ation of all relevant factors, and plaintiffs are not entitled to demand 
fact-finding on irrelevancies. NLRB v. Sharples Chemicals, 209 F2d 645 
(CA 6, 1974). The sound judgment has been drawn from those factors 
considered, on the whole record, that statutory unfitness has been dem- 
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onstrated. Accordingly, all of plaintiffs’ proposed conclusions to the con- 
trary have been rejected. State of California v. FPC, 345 F2d 917 (CA9, 
1965), cert den 382 US 941 (1965). Plaintiffs particularly insist that the 
decisions must fail for lack of specific findings as to whether the conduct 
of the meat inspectors subordinate to the bribed veterinarian was or was 
not in fact anti-Semitic conduct. In proceedings pursuant to 21 USC 
§671, that fact is an irrelevancy. Moreover, if it were arguendo consid- 
ered relevant, the claim accepted, and weighed on the whole record of 
this case (including plaintiffs’ own evidence of Fenster’s recourse to far 
higher levels of the United States and State of Michigan governments) it 
detracts nothing from the substantiality of the evidence against plain- 
tiffs. 

Plaintiffs’ final argument is that they were denied due process of law 
at the administrative level because of the “continually changing and 
shifting theories of law” on which the Department was proceeding. It 
appears that, at the inception of these administrative proceedings, the 
ALJ advised the parties that, in accordance with an earlier Judicial Of- 
ficer’s Opinion, In Re Norwich Beef Company, 38 Ag Dec 380 (1970), he 
would hear plaintiffs’ evidence of the circumstances surrounding 
Fensters felony convictions and his present reputation in the commu- 
nity. Accordingly, plaintiffs presented such evidence, which has been 
discussed supra. In his subsequent decision however, the ALJ noted 
plaintiffs’ mitigation and character evidence and concluded that sur- 
rounding circumstances were not relevant, where the very nature of the 
felony conviction itself was so directly antithetical to the integrity of the 
program and the purposes of the act. [Appendix P. 127]. The Judicial Of- 
ficer wrote, on this point: 


In view of the type of felony involved in the present case, 
there is no need to consider any other circumstances in or- 
der to determine whether the conviction of this felony ren- 
ders respondent unfit to receive inspection services. 

It would similarly be inappropriate to consider whether it 
is likely that Mr. Fenster will again attempt to bribe a 
meat inspector. [Appendix p. 152]. 


The Judicial Officer thereafter likened plaintiffs’ evidence and argu- 
ments to a request for a “second chance,” and noted that: 


It is a rare case where the violator cannot produce some 
witnesses who regard his reputation as good irrespective of 
the violation. It is a rare case where the violator would not 
appear to be truly sorry for his misconduct and indicate 
that the violation will never again be committed. (Ap- 
pendix p. 154). 
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This court first notes that plaintiffs were not prejudiced by the ALJ’s 
permitting them to introduce evidence and argue theories which were 
later determined to be irrelevant or incompetent. Full and fair oppor- 
tunity to present their case was provided, and there is no claim of the ex- 
clusion of any evidence which plaintiffs felt was pertinent to their pres- 
entation on the record below. This court further finds no abuse of discre- 
tion in the ensuing determinations that plaintiffs’ evidence in impeach- 
ment or mitigation of the convictions was irrelevant or immaterial; and 
indeed this court has made that same finding, in evaluating the substan- 
tiality of the evidence which supports the administrative conclusion, 
supra. Similarly, the evidence which plaintiffs presented on Fenster’s 
present reputation and Utica’s present plant conditions, is equally irrele- 
vant to the application of the conviction-suspension provision of §671: 
and if it were considered relevant it would not render insubstantial that 
evidence which supports the decision made. That is the essence of the 
above-quoted rumination of the Judicial Officer on the weight to be ac- 
corded the testimony of character witnesses in such cases. 

Accordingly, inasmuch as the Administrative decision under appeal is 
supported by substantial evidence on the whole record; is based upon a 
consideration of the relevant factors and demonstrates no clear error of 
judgment, abuse of discretion, arbitrariness, or capriciousness, summary 
judgment will enter for defendants affirming the final decision of the 
Secretary of Agriculture. 

ITISSO ORDERED. 


CORONA LIVESTOCK AUCTION, INC. v. UNITED STATES DEPARTMENT OF 
AGRICULTURE and THE PACKERS AND STOCKYARDS ADMINISTRA- 
TION. Decided April 23,1979. (Civil Action No. 77-3203) (USDA 
P &S Docket No. 5030) 


UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


BEFORE CIRCUIT JUDGES HUFSTEDLER and WALLACE, and DISTRICT JUDGE 
HAUK*. 


OPINION 


Corona Livestock Auction, Inc. (Corona) petitions for review of a cease 
and desist order entered against it by the judicial officer on behalf of the 


*Honorable A. Andrew Hauk, United States District Judge, Central District of Califor- 
nia, sitting by designation. 
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Secretary of Agriculture. At issue is Corona’s unique method of selling 
culled dairy cows for slaughter, which the Secretary claims violates sec- 
tions 304, 307, and 312 (a) of the Packers and Stockyards Act of 1921, 
as amended, 7 U.S.C. §§ 205, 208, and 213 (a) (1970) (the Act), and 9 
C.F.R. § 201.58.' An administrative law judge found in favor of Corona 
but on review, the judicial officer, after requesting additional evidence, 
entered a cease and desist order. Because we conclude that the judicial 
officer’s findings are not supported by substantial evidence, we grant 
the petition for review and reverse his decision. 


I 


Corona is both a registered market agency and dealer regulated under 
the Act. During the period in question it sold slaughter cows through 
Stanley, its president, general manager, and half-owner. The judicial of- 
ficer found that Stanley would weigh and set a price for each animal, 
“based on his own judgment of a proper or fair value of the animal.” The 
judicial officer's findings of fact further described Corona’s selling 
method: 


At a sale of slaughter cows the buyers would congregate 
around Stanley who would announce to the group the ani- 
mal and the price he had fixed. When an animal was of- 


fered for sale it was first offered according to an an- 
nounced schedule to the first buyer on the schedule at the 
predetermined price. The schedule always listed [four 
named] packing companies, but, on occasion, included 
other buyers, some of whom were not present. The buyers 
on the schedule rotated with each animal so that each was 
regularly given a first opportunity to purchase. If the first 
buyer refused the particular animal, it was offered to the 
next in turn on the schedule at the same price and so on un- 
til sold to one of them. When an animal was offered to one 
of the four buyers, another turn buyer could not bargain or 
bid for the animal, and he would have no opportunity to 
buy the animal unless and until the original offeree re- 
jected it, and it was his turn to buy. After each of the four 
had been offered an animal, the turn began again. 

In the event none of the buyers on the schedule wanted a 
particular animal it was then offered to anyone else pres- 
ent at the sale on a first acceptance basis. Stanley on 
occasion, however, would either buy an animal for the ac- 
count of a purchaser not present for whom he acted as 
agent, or on the rare occasions when it was not otherwise 
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sold, he would buy it for his market, i.e., for market sup- 
port purposes, to be resold later. There was no negotiation 
of price at any time, in the manner of bidding or making a 
counter offer. A purchaser either accepted the animal at 
Stanley’s price or not. Once set, Stanley did not change his 
price on a particular animal. 
xkwekwekkk x 
... Stanley testified that he made up the schedule with 
consideration for the type of available animals and particu- 
lar purchaser requirements. In many instances, however, 
consigned slaughter cows were sold to three of the packers 
referred to [above] . . . not just according to their needs for 
a particular type of slaughter cow, but according to a con- 
scious plan by Stanley to divide the available cows by of- 
fering and selling them in sequence to respondent’s im- 
portant customers. Stanley testified that he operated his 
sales so that all of the potential purchasers had an opportu- 
nity to buy some cattle. No one purchaser could buy all of 
the cattle. Stanley testified, in substance, that he operated 
in a manner designed to satisfy all of the purchasers’ needs 
insofar as he could with the animals available. 
. .. The prices fixed by Stanley were always on the whole 
or half dollar per hundredweight.? 


The judicial officer concluded that the Corona system was “unfair, un- 
reasonable, and unjustly discriminatory” because 


(i) it necessarily results in prices that are lower than could 
be obtained if buyers were permitted to express their buy- 
ing demand in some type of competitive marketing sys- 
tem; and (ii) buyers who are willing to pay a higher price 
for slaughter cows are not permitted to buy all of the cows 
they want to purchase but must, instead, be satisfied with 
the animals they are permitted to buy under a turn system. 
An additional element of respondent’s selling method 
which results in lower selling prices than could otherwise 
be obtained is that respondent prices slaughter cows only 
on an even dollar or half dollar, thereby precluding an 
additional 10 cents, 25 cents, etc.,on an animal.... 


His decision was based largely upon a comparison of the Corona 
method with two major public stockyard selling practices approved by 
the Secretary, the auction and private treaty systems. In an auction, all 
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prospective buyers can bid against each other, and the highest bidder 
purchases the livestock. In a private treaty sale, the seller selects whom 
he believes to be the best buyer and they negotiate in private. If they 
come to no agreement, the seller selects and negotiates in private with 
subsequent buyers in an effort to make a sale.* The private treaty 
method does not, according to the judicial officer’s written disposition, 
require that all interested buyers have a chance to bid before the sale is 
made.‘ 

Corona bases its challenge to the order principally on deficiencies in 
the expert testimony upon which the judicial officer relied. Corona re- 
lies upon our decision in Central Coast Meats, Inc. v. United States Dep’t 
of Agriculture, 541 F.2d 1325 (9th Cir. 1976), in which we held that the 
Secretary had not shown that the petitioners’ dual ownership of both 
packer and dealer operations was “likely to produce the sort of injury the 
Act is designed to prevent. Jd. at 1327. Corona argues that the expert 
testimony supporting the judicial officer’s findings was no more than 
“generalized expert testimony as to the mere specter of . . . evils” which 
we thought insufficient to show that conduct prohibited by the Act is 
likely to occur, id. at 1327 n.2.° The judicial officer stated, however, that 
“the expert testimony in this case is more than adequate to resolve the 
matter,” and that “complainant’s expert testimony relates directly to the 
facts in this case and does not suffer from the infirmity noted in Central 


Coast Meats.” Thus the first question presented, and the only one we 
need reach,’ is whether the evidence is sufficient to support the judicial 
officer’s findings. We conclude that it is not. 


II 


Our review is limited to determining whether substantial evidence 
supports the judicial officer’s factual finding Fairbank v. Hardin, 429 
F.2d 264, 267 (9th Cir.), cert. deni 400 U.S. 943 (1970). The evidence 
may be substantial even if two inconsistent conclusions might have been 
drawn from it. Jd. “Substantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.” Consolidated Edison Co. v. NLRB, 305 
U.S. 197, 229 (1938).® 

We first examine the finding that the Corona method “necessarily re- 
sults” in prices lower than those obtained through the auction or private 
treaty methods. The judicial officer’s written disposition and the expert 
testimony which he quoted therein indicate that, among other things, he 
was concerned that Stanley would not have sufficient information with 
which to set the highest price obtainable. Expert witness Stoddard testi- 
fied, for example, that “Corona [does] not [get] price signals of increased 
strength from the wholesale market or from differing demands of indi- 





298 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 40 A.D. 294 

vidual packers,” and that “[c]onsignors get true value only when that is 
coincidentally the price set on the animal by Corona.” It does appear 
from the record that the prices set by Stanley may not always have been 
the highest that he could have obtained. Nonetheless, we find no testi- 
mony which demonstrates that Stanley’s use of judgment led or was 
likely to lead to lower prices than those obtained in the private treaty 
system, in which the seller may decide to sell to the first buyer with 
whom he deals, and may do so without further buyer input. 

A second factor apparently relied upon by the judicial officer similarly 
fails to demonstrate that the Corona method led or was likely to lead to 
such lower prices. Expert witness Mund testified that “[iJn the Corona 
authoritarian method of selling, the market authority seeks to make and 
strives to make a price so that all interested buyers can buy some ani- 
mals. ... The market authority must make prices low enough to equal 
the valuations of the least interested buyer who will buy.” These theo- 
retical assertions cannot replace the “factually based evaluation” we re- 
quired in Central Coast Meats, 541 F.2d at 1328. 

We have similar difficulty with the same expert’s opinion that a turn 
system, such as Corona’s, is evidence of low pricing. The flaw in this tes- 
timony is that it merely assumes that Stanley operated, or was likely to 
operate, in a manner consistent with economic theory. Likewise, the 
judicial officer’s statement that Stanley’s practice of using half- or even- 
dollar selling increments also led to lower prices rests at best on the as- 
sumption that Stanley would price or was likely to price at the lower 
increment. Again, this will not suffice to condemn his practice. 

Taken as a whole, the expert testimony raises nothing more than the 
mere specter of evils we criticized as inadequate in Central Coast Meats, 
541 F.2d at 1327 n.2. There is no substantial evidence in the record 
demonstrating that the prices set by Stanley were likely to be or actually 
were lower than those obtained in the private treaty system. 

Finally, we review the finding that buyers willing to pay a higher price 
for slaughter cows were not permitted to buy all the cows they wanted to 
purchase. Substantial evidence also fails to support this finding. We are 
aware that Stanley testified that “I do not think that we should give [the 
cows] all to one packer, and as long as I am in the business I am not going 
to give them to one packer.” Yet there is nothing to indicate that a buyer 
willing to pay a higher price for all the cattle or more than the cattle 
available to him under Stanley’s system existed or was even likely to 
exist. Just as we found lacking in Central Coast Meats “specific evidence 
relating to the probability of other bidders’ entry into the particular 
markets involved,” 541 F.2d at 1327 n.2, so here nothing indicates that 
market conditions were likely to be such that a buyer willing to pay a 
higher price would be unable to purchase all he wanted. While we have 
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indicated that the price which Stanley set may not always have been the 
highest obtainable, there is no substantial evidence that any buyer was 
likely to have been denied the supply his greater buying power could 
bring him. 

Simply put, the judicial officer’s findings of fact were made without 
the “factually based evaluation” we held in Central Coast Meats to be 
necessary for a showing that injury “of the sort the Act is designed to 
prevent” is at least likely, 541 F.2d at 1828. We cannot uphold his de- 
cision. While Stanley appears to be a unique individual, and the Corona 
method is somewhat different from those approved by the Secretary, 
these circumstances alone do not provide a sufficient basis for finding a 
violation of the Act. 

PETITION FOR REVIEW GRANTED; DECISION OF THE JUDI- 
CIAL OFFICER REVERSED. 


FOOTNOTES 


1. In the 1970 version of the United States Code, in effect at the time 
this action was commenced, these sections stated in part: 


7TUS.C.§ 205: 


All stockyard services furnished pursuant to reasonable 
request made to a stockyard owner or market agency at 
such stockyard shall be reasonable and nondiscriminatory 
and stockyard services which are furnished shall not be re- 
fused on any basis that is unreasonable or unjustly discrim- 
inatory 


x*wewkeKK x 
7US.C.§ 208: 


(a) It shall be the duty of every stockyard owner and 
market agency to establish, observe, and enforce just, rea- 
sonable, and nondiscriminatory regulations and practices 
in respect to the furnishing of stockyard services, and 
every unjust, unreasonable, or discriminatory regulation 
or practice is prohibited and declared to be unlawful. 

(b) It shall be the responsibility and right of every stock- 
yard owner to manage and regulate his stockyard in a just, 
reasonable, and nondiscriminatory manner, to prescribe 
rules and regulations and to require those persons engag- 
ing in or attempting to engage in the purchase, sale, or soli- 
citation of livestock at such stockyard to conduct their 
operations in a manner which will foster, preserve, or in- 
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sure an efficient, competitive public market. Such rules 
and regulations shall not prevent a registered market 
agency or dealer from rendering service on other markets 
or in occasional and incidental off-market transactions. 


7US.C.§ 213: 


(a) It shall be unlawful for any stockyard owner, market 
agency, or dealer to engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in connec- 
tion with determining whether persons should be au- 
thorized to operate at the stockyards, or with the re 
ceiving, marketing, buying, or selling on a commission 
basis or otherwise, feeding, watering, holding, delivery, 
shipment, weighing, or handling, in commerce, of live- 
stock. 


The text of 9C.F.R. § 201.58 states in part: 


Every market agency and licensee engaged in the busi- 
ness of selling livestock or live poultry on a commission or 
agency basis shall sell the livestock or live poultry con- 
signed to it openly, at the highest available bid, and in such 
manner as to best promote the interests of the consignors. 


2. Corona disputes one aspect of this description: that Stanley fixed 
and strictly adhered to a schedule of buyers. 
3. The judicial officer stated in his written disposition: 


In a private treaty sale, the prospective purchasers gather 
at the head of a commission firm’s alley. Prior to the sale, 
the commission firm sorts each consignment into uniform 
lots, which are placed in separate pens. A good commission 
firm salesman knows what types of livestock are needed by 
particular buyers, and he has an opportunity to visit with 
the buyers before the sale begins. The salesman selects the 
buyer whom he believes to be the best buyer for a particu- 
lar lot of livestock and takes that buyer into the pen (or 
pens) and negotiates in secret with him as to the price. No 
buyer knows exactly what the other potential buyers will 
bid. Thus, each buyer entering the pens must bid as high as 
he believes is necessary to purchase the livestock. At a 
private treaty sale, there is haggling over the price be- 
tween the buyer and the seller. If they agree on a price, the 
sale is consummated. If not, the salesman takes another 
buyer into the pen and negotiates secretly with him as to 
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the price. The salesman’s offering price to the subsequent 
buyers may be higher or lower than the price involved in 
the negotiations with the previous buyers. Where a com- 
mission salesman has no good basis for selecting one buyer 
over another, on occasion he will flip a coin to determine 
the order in which the purchasers will have an opportunity 
to negotiate for livestock in a particular pen or alley. 

In a private treaty sale, if the livestock are sold to the 
first buyer who is taken into the pen, the other buyers do 
not have an opportunity to bid on the livestock. But all 
buyers had the opportunity to make known to the sales- 
man their particular buying needs that day and, therefore, 
they all had an opportunity to try to influence the seller in- 
to selecting them as the first potential purchaser. 


4. At oral argument, counsel for the Secretary told us that the private 
treaty method, if operated as approved by the Secretary, requires that 
all interested buyers have the opportunity to bid privately before a sale 
is made. This differs materially from the description set forth by the ju- 
dicial officer. However, we understand neither counsel’s oral argument 
nor the Secretary’s brief to claim that the judicial officer was in error as 
to the Secretary’s view of the proper operation of the private treaty 
method. The Secretary cannot have it both ways. We will rely on the 
judicial officer’s description of this method, for among the questions be- 
fore us is the substantiality of the evidence justifying his distinction be- 
tween the Corona method and the private treaty method. 

5. This testimony was originally excluded by the administrative law 
judge. The judicial officer remanded the case for the purpose of receiving 
the testimony before making the ruling now before us. 

6. In Central Coast Meats, we assumed, without deciding, that 7 
U.S.C. § 192 (a), not in question here, requires only showing of likely, 
rather than actual, injury “of the sort the Act is designed to prevent.” 
541 F.2d at 1327. It appears to us that in finding Corona’s method 
“necessarily results” in prices lower than those of a competitive system, 
the judicial officer may have used a standard closer to that of actual in- 
jury. We see no need, however, to decide the question. Under the circum- 
stances of this case, we make the same assumption that a showing of 
likely injury is all that is required with respect to the sections involved 
here. Even when viewed by this assumed standard, again advocated by 
the Secretary, the evidence is insubstantial. 

7. Because of our disposition, we need not comment upon Corona’s 
argument that the judicial officer’s reliance upon the testimony of 
agency experts was improper. For the same reason, we do not reach 
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Corona’s procedural challenges to the Secretary’s method of dispute 
resolution. 

8. We need not seek substantial evidence supporting these findings in 
evidence upon which the judicial officer did not rely. He rejected both 
parties’ statistical evidence and placed little weight on the testimony of 
producers who employed Corona. While it is our duty to look to the 
whole record to determine whether substantial evidence supports the of- 
ficer’s findings, Universal Camera Corp. v. NLRB, 340 U.S. 474, 487-88 
(1951), we think this is unnecessary where, as here, the judicial officer 
specifically indicates the testimony he has rejected or discredited and we 
fail to find substantial evidence in the remaining testimony. To attempt 
to look beyond the evidence on which he placed reliance to that to which 
he gave little or no weight in order to support his findings would, in 
effect, constitute a new weighing of the evidence, a task particularly 
within the Secretary’s expertise, e.g., Aikins v. United States, 282 F.2d 
53, 57 (10th Cir. 1960). 

9. Quite clearly, both the Corona and private treaty systems involve 
some exercise of judgment on the seller’s part. Stanley exercises judg- 
ment when he sets his price. Similarly, the private treaty dealer exer- 
cises judgment when he decides to sell to a particular, even perhaps the 
first, buyer. 
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DISCIPLINARY PROCEEDINGS 
(No. 20,486) 


In re: QUALITY HOG AND CATTLE COMPANY, INC. a corporation, and 
ARTHUR E. ZANS, an individual. P&S Docket No. 5723. Decided 
November 20, 1980. 


Dealer—Market agency—Failure to pay when due—lInsufficient funds 
checks—Accounts and Records—Suspension of registration— Default 


Respondent is ordered to cease and desist from failing to pay when due the full purchase 
price, and issuing insufficient funds checks. Respondent is ordered to keep accounts 
and records which fully and correctly disclose all transactions. Respondent is sus- 
pended as a registrant for a period of 30 days and thereafter until solvent. 


Charlene Rosen, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et. seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Acting Deputy Administrator, Packers and Stockyards, AMS, United 
States Department of Agriculture, charging that the respondents have 
wilfully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents by the Hearing Clerk by certified mail. Respondents were informed 
in a letter of service that an answer should be filed pursuant to the Rules 
of Practice and that failure to answer would constitute an admission of 
all the material allegations contained in the Complaint. 

Respondents have failed to file an answer within the time prescribed 
in the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondents’ failure to file an answer, are 
adopted and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. (a) Quality Hog and Cattle Company, Inc., hereinafter referred to 
as the corporate respondent, is a corporation with its principal place of 
business located at Columbus, Nebraska, and whose business mailing ad- 
dress is 2210-23rd., Columbus, Nebraska 68601. 

(b) The corporate respondent is, and at all times material herein 

was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for its own account; 

(2) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(3) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and as a market agency to buy livestock 
in commerce on a commission basis. 

2. (a) Arthur E. Zans, hereinafter referred to as the individual re- 
spondent, is an individual whose business address is 62 Lakewood Drive, 
Columbus, Nebraska 68601. 

(b) The individual respondent is, and at all times material herein 


was: 
(1) President of the corporate respondent; 
(2) Owner of fifty (50) percent of the outstanding stock of corpo- 


rate respondent; and 
(3) Responsible for the direction, management and control of the 
corporate respondent. 

3. (a) As of March 20, 1979, the corporate respondent’s current liabil- 
ities exceeded its current assets. As of that date, corporate respondent 
had current liabilities totalling $57,481.30 and current assets totalling 
$60.05, resulting in an excess of current liabilities over current assets of 
$57,421.25. 

(b) Corporate respondent’s current liabilities presently exceed its 
current assets. 

4. The corporate respondent, under the direction, management and 
control of the individual respondent, in connection with its operations as 
a dealer and market agency, on or about the dates and in the transac- 
tions set forth in paragraph IV of the Complaint and at divers other 
times, issued checks in purported payment for livestock purchased in 
commerce, which checks were returned unpaid by the bank upon which 
they were drawn because respondents did not have sufficient funds on 
deposit in the account upon which such checks were drawn to pay such 
checks when presented. 

5. (a) The corporate respondent, under the direction, management 
and control of the individual respondent, in connection with its oper- 
ations as a dealer and market agency, on or about the dates and in the 
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transactions set forth in paragraph IV of the Complaint and at divers 
other times, purchased livestock in commerce and failed to pay, when 
due, the full purchase price of such livestock. 
(b) As of March 20, 1979, there remained unpaid by corporate re- 
spondent at least $44,047.70 for such livestock purchases. 

6. Corporate respondent and individual respondent failed to keep 
records and memoranda which fully and correctly disclosed all transac- 
tions involved in their business as a dealer and market agency subject to 
the Act. Respondents failed to keep and maintain: 

(a) A general ledger of accounts showing assets, liabilities and net 
worth; 

(b) Acurrently posted cash receipts and disbursements journal; 

(c) An accounts receivable or payable record; 

(d) Copies of all purchase invoices and bank records; and 

(e) Copies of documents or papers which explain or modify trans- 
actions. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 3 herein, the corporate 
respondent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts found in Finding of Fact 4 herein, respondents 
have wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 

By reason of the facts found in Finding of Fact 5 herein, respondents 
have wilfully violated sections 409 (a) and 312 (a) of the Act (7 U.S.C. 
228 (b), 213 (a) ). 

By reason of the facts found in Finding of Fact 6 herein, respondents 
have violated section 401 of the Act (7 U.S.C. 221). 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually or as an officer, director, man- 
ager, agent, or employee of the corporate respondent or its successors, in 
connection with their operations subject to the Packers and Stockyards 
Act, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock; and 

2. Issuing checks in payment for livestock without having and main- 
taining sufficient funds to pay such checks on deposit in the bank 
account from which such checks are to be paid. 

Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business as a 
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dealer and market agency subject to the Act, including a general ledger 
of accounts showing assets, liabilities, and net worth; a currently posted 
cash receipts and disbursements journal; an accounts receivable or pay- 
able record; copies of all purchase invoices and bank records; and copies 
of documents or papers which explain or modify transactions. 

Corporate respondent is suspended as a registrant under the Act for a 
period of 30 days and thereafter until it demonstrates that it is no longer 
insolvent. When the corporate respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued terminating the 
suspension period, after the expiration of the 30 day suspension. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on April 28, 1981.—Ed.] 


(No. 20,487) 


In re: FRANKLIN MILLARD CLINGAN. P&S Docket No. 5820. Decid- 
ed January 22, 1981. 


Dealer—Market agency—Bonding requirement—Cease and desist— 
Default—Civil penalty 


Where respondent is ordered to cease and desist from engaging in business of buying and 
selling livestock in commerce for his own account and on a commission basis with- 
out maintaining a sufficient bond. Respondent is assessed a civil penalty of $500.00. 


Barbara S. Harris, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondent has wilfully 
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violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent's failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Franklin Millard Clingan, hereinafter referred to as the re 
spondent, is an individual whose mailing address is R.F.D. #1, Box 100, 
Fairfield, Iowa 52556. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 


merce for his own account; 

(2) Engaged in the business of buying livestock in commerce on a 
commission basis; and 

(3) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency buying livestock 
in commerce on a commission basis. 

2. Respondent was notified by certified mail that the surety bond 
maintained to secure the performance of his livestock obligations under 
the Act was inadequate, and that if he continued his livestock operations 
without adequate bond coverage or its equivalent, he would be in viola- 
tion of section 312 (a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such notice, re- 
spondent continued to engage in the business of a dealer buying and sell- 
ing livestock in commerce, and a market agency buying livestock on a 
commission basis, without filing and maintaining an adequate bond or 
its equivalent, as required under the Act and the regulations. Insofar as 
respondent has now filed the required bond, no suspension is warranted. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 
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ORDER 


Respondent Franklin Millard Clingan, individually or through any cor- 
porate or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging in 
business in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), re- 
spondent is assessed a civil penalty in the amount of $500.00 (Five Hun- 
dred Dollars). 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in section 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et seq.). 
[The Decision and order became final on March 5, 1981.—Ed.] 


(No. 20,488) 


In re: BILLY A. BROWN. P & S Docket No. 5828. Decided February 
17, 1981. 


Dealer—Bonding requirement—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business without maintaining 
an adequate bond. Respondent is suspended as a registrant until in full compliance 
with the bonding requirements. 


Lydia Lizarribar, for complainant. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Dep- 
uty Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
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lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respond- 
ents by the Hearing Clerk by certified mail. Respondent was informed in 
a letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 

Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Billy A. Brown, hereinafter referred to as respondent, is an in- 
dividual whose business mailing address is Third and Cutting, Route 2, 
P.O. Box 2434, Orland, California 95963. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 

2. Respondent was notified that the surety bond maintained to secure 
the performance of his livestock obligations under the Act was terminat- 
ed, and that if he continued his livestock buying operations without 
bond coverage or its equivalent, as required under the Act and the regu- 
lations, he would be in violation of section 312 (a) of the Act and sections 
201.29 and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has continued to engage in the busi- 
ness of a dealer, buying and selling livestock in commerce for his own ac- 
count, without filing and maintaining a reasonable bond or its equiv- 
alent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 
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ORDER 


Respondent Billy A. Brown, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in any business in 
any capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in full compliance with 
such requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on March 30, 1981—Ed.] 


(No. 20,489) 


In re: FRIO LIVESTOCK SALES COMPANY, INC., a corporation, and 
HARRY M. HARRISON, an individual. P&S Docket No. 5709. De- 
cided March 2, 1981. 


Dealer—Bonding requirement—Purchase price, failure to pay—Net 
proceeds, failure to transmit—Cease and desist—Consent 


Where respondent, Harry M. Harrison, consented to the issuance of an order to cease and 
desist from engaging in business in commerce without maintaining sufficient bond; 
issuing checks without maintaining sufficient funds on deposit; failing to pay the 
full purchase price; failing to repay monies paid on account or held in escrow; failing 
to deliver livestock sold in accordance with contract terms; guaranteeing price at 
which consigned livestock will be sold and failing to transmit net proceeds due. 


Joanne I. Schwartz, for complainant. 
Ray R. Barrera, San Antonio, Tex., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
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DECISION WITH RESPECT TO HARRY M. HARRISON 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seqg.), by a com- 
plaint filed by the Acting Deputy Administrator, Packers and Stock- 
yards, AMS, United States Department of Agriculture, alleging that the 
respondents wilfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 CFR 1.138). 

Respondent Harry M. Harrison admits the jurisdictional allegations of 
paragraph I (c) and I (d) of the complaint and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harry M. Harrison, hereinafter referred to as the individual re- 
spondent, is an individual whose address is 169 Encino Drive, Pearsall, 
Texas 78061. The individual respondent, at all times material herein, 
was an owner and president and general manager of the corporate re- 
spondent and was responsible for the management, direction and control 
of the livestock operations of the corporate respondent. 

2. The individual respondent, at all times material herein, was en- 
gaged in the business of buying and selling livestock in commerce as a 
dealer for his own account, within the meaning and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


The individual respondent having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Harry M. Harrison, individually or as an officer, manager, 
agent or employee of the corporate respondent, directly or indirectly, 
through any corporate ov other device, shall cease and desist from: 

1. Engaging in any business in commerce in any capacity for which 
bonding is required under the Packers and Stockyards Act and the regu- 
lations without filing and maintaining a reasonable bond or its equiva- 
lent, as required by the Act and the regulations; 
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2. Issuing checks or drafts to any person in purported payment for 
livestock purchased in commerce without having and maintaining suffi- 
cient funds on deposit in the bank account upon which such checks or 
drafts are drawn to pay such checks or drafts when presented for pay- 
ment; 

3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; 

4. Failing to repay monies paid on account or held in escrow for live- 
stock contracted but undelivered within the contracted time period; 

5. Failing to deliver livestock sold by respondent in accordance with 
contract terms; 

6. Guaranteeing the price at which consigned livestock will be sold; 
and 

7. Failing to transmit or deliver to the consignors or other persons en- 
titled thereto the net proceeds due such persons from the sale of con- 
signed livestock, in conformity with section 201.43 (a) of the regulations 
(9 CFR 201.43 (a) ). 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 


(No. 20, 490) 
Inre: Murco,Inc. P&S Docket No. 5854. Decided March 2, 1981. 


Packer—Purchase price, failure to pay—Cease and desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from failing to 
pay the full purchase price of livestock purchased; failing to conduct its operations 
independently of and in competition with other packers, dealers and market agen- 
cies; and entering into any agreement to “pool” their livestock purchases. 


Lydia Lizarribar, for complainant. 
George H. Lennon, Kalamazoo, Mich., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seqg.). by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and regulations is- 
sued thereunder (9 CFR 201.1 et seq.). This decision is entered pursuant 
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to the consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. The complainant agrees to the entry of this deci- 
sion. 


FINDINGS OF FACT 


1. Murco, Inc., hereinafter referred to as the respondent, is a corpora- 
tion with its principal place of business located at Plainwell, Michigan. 
2. Respondent is, and at all times material herein was: 
(a) A packer, within the meaning of and subject to the provisions of 
the Act; and 
(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 


ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its successors, officers, directors, agents and employees, 
directly or through any corporate or other device, shall cease and desist 
from: 

1. Failing to pay, when due, the full purchase price of livestock pur- 
chased; 

2. Failing to conduct its livestock buying operations independently of 
and in competition with other packers, dealers and market agencies; and 

3. Entering into any arrangement or agreement with another packer, 
dealer or market agency to combine or “pool” their livestock purchases. 

The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 20,491) 


In re: RONALD SIMON. P & S Docket No. 5770. Decided March 3, 
1981. 


Dealer—Insufficient funds—Purchase price, failure to pay—Cease and 
desist—Consent—Suspension 


Where respondent consented to the issuance of an order to cease and desist from issuing 
checks without maintaining sufficient funds on deposit and failing to pay the full 
purchase price for livestock. Respondent is suspended as a registrant for a period of 
four months. 


Lydia Lizarribar, for complainant. 
Charles Poches, Jr., Fort Pierre, S.D., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act. This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceedings (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ronald Simon, hereinafter referred to as the respondent, is an indi- 
vidual whose address is Hoven, South Dakota 57450. 
2. Respondent is and at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 
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ORDER 


Respondent, his agents and employees, successors and assigns, indi- 
vidually or through any corporate or other device, in connection with his 
activities subject to the Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and main- 
taining sufficient funds on deposit and available in the bank account on 
which they are drawn to pay such checks when presented; and 

2. Failing to pay, when due, the full purchase price of livestock pur- 
chased. 

Respondent is suspended as a registrant under the Act for a period of 
four (4) months. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. Copies hereof shall be served 
upon the parties. 


(No. 20,492) 


In re: FAIRCHILD LIVESTOCK SALES, INC., a corporation, and WINSTON 
R. RAWLS, an individual. P&S Docket No. 5736. Decided March 
3, 1981. 


Custodial Account for Shippers’ Proceeds—Gratuities— Accounts of sale or 
purchase— Accounts and records—Cease and desist—Civil penalty— 
Consent 


Where respondent consented to the issuance of an order to cease and desist from failing to 
maintain his “Custodial Account for Shippers’ Proceeds” in conformity with the pro- 
visions of the act; giving gratuities to truckers for services rendered and buyers who 
patronize respondent; paying expenses incurred by buyers in attending the sale; and 
issuing invoices which do not show the true and correct names of purchasers. Re- 
spondent is assessed a civil penalty of $5,000.00. 


Allen R. Kahan, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AS TO WINSTON R. RAWLS 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Admin- 
istrator, Packers and Stockyards, AMS, United States Department of 
Agriculture, alleging that the respondents herein, both corporate and in- 
dividual, willfully violated the Act and the regulations issued thereun- 





316 PACKERS AND STOCKYARDS ACT, 1921 

Citeas 40 A.D. 315 
der (9 C.F.R. 201.1 et seg.). This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this pro- 
ceeding (7 C.F.R. 1.138). 

Respondent Winston R. Rawls admits the jurisdictional allegations in 
paragraph I of the complaint as they apply to him and specifically ad- 
mits that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Fairchild Livestock Sales, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation whose mailing address is P.O. Box X, 
Highway 38 West, Kentwood, Louisiana 70444. 

2. The corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock in commerce on a 
commission basis under the respondent’s corporate name at locations in 
Summit, Mississippi until August 1, 1979, and Hazelhurst, Mississippi 
until January 1, 1980; and doing business as North Tangipahoa Stock- 
yards in Kentwood, Louisiana. 

(b) Registered with the Secretary of Agriculture as a market agency 
selling livestock on a commission basis in commerce at its Summit, 
Mississippi; Hazelhurst, Mississippi; and Kentwood, Louisiana locations. 

3. Winston R. (Pete) Rawls, hereinafter referred to as the individual 
respondent, is an individual whose business mailing address is Route 1, 
Bogue Chitto, Mississippi 39629. 

4. The individual respondent was at all times material and until 
November 1, 1980, president and primary stockowner of the corporate 
respondent and did, at all times material herein until November, 1980, 
manage, direct and control the policies, practices and actions of the cor- 
porate respondent. 


CONCLUSIONS 


Respondent Winston R. Rawls having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Winston R. Rawls, individually or through any corporate 
or other device in connection with his operations under the Act, shall 
cease and desist from: 
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1. Failing to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds”, within the time prescribed by section 201.42 (c) of the regula- 
tions (9 C.F.R. 201.42 (c) ), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

2. Failing to deposit in his “Custodial Account for Shippers’ Pro- 
ceeds”, within the time prescribed by section 201.42 of the regulations (9 
C.F.R. 201.42 (c) ), an amount equal to the proceeds receivable from the 
purchase of consigned livestock to owners, officers or employees of the 
respondent; 

3. Failing to maintain his “Custodial Account for Shippers’ Proceeds” 
in conformity with the provisions of section 201.42 of the regulations (9 
C.F.R. 201.42); 

4. Giving any trucker delivering livestock for owners or consignors 
any gratuities, money, meals, or things of value, other than that which is 
lawfully due the trucker, for trucking services rendered; 

5. Making gratuitous payments to buyers who patronize the respond- 
ent; 

6. Paying any expenses incurred by buyers in attending the sales of 
the respondent including food, drinks and meals; and 

7. Issuing invoices and accountings to consignors of.-livestock which 
do not show the true and correct names of the purchasers of such live- 
stock, or an identifiable abbreviation thereof, as required by regulation 
201.43 (9 C.F.R. 201.43). 

Respondent shall keep and maintain accounts, records and memoran- 
da which fully and correctly disclose all transactions involved in his busi- 
ness subject to the Act, including: (1) currently posted bank reconcilia- 
tions; (2) a list of outstanding checks; (3) a currently posted general ledg- 
er; and (4) a currently posted general disbursement ledger. 

The individual respondent is hereby assessed a civil penalty of Five 
Thousand Dollars ($5,000.00). 

The provisions of this order shall become effective on the sixth day af- 
ter service upon the respondent. 

Copies of this decision shall be served upon the parties. 
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(No. 20,493) 


In re: HENRY P. ZYLSTRA, EDWARD J. ZYLSTRA, PETER C. STEL- 
LARD. P&S Docket No. 5853. Decided March 9, 1981. 


Packer—Purchase price, failure to pay—Cease and Desist—Consent 


Where respondents consented to the issuance of an order to cease and desist from failing to 
pay the full purchase price of livestock purchased; failing to conduct its operations 
independently of and in competition with other packers, dealers and market agen- 
cies; and entering into any agreement to “pool” their livestock purchases. 


Lydia Lizarribar, for complainant. 
Respondents, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Henry P. Zylstra, Edward J. Zylstra and Peter C. Stellard, herein- 
after referred to as the respondents, are partners, d/b/a Allendale Beef 
Co., with their principal place of business located at Route #1, Allendale, 
Michigan 49401. 

2. Respondents are, and at all times material herein were: 

(a) Packers, within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 
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CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the parties 
having agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent, its successors, officers, directors, agents and employees, 
directly or through any corporate or other device, shall cease and desist 
from: 

1. Failing to pay, when due, the full purchase price of livestock pur- 
chased; 

2. Failing to conduct their livestock buying operations independently 
of and in competition with other packers, dealers and market agencies; 
and 

3. Entering into any arrangement or agreement with another packer, 
dealer or market agency to combine or “pool” their livestock purchases. 

The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 20,494) 


In re: NEFF BROWER LIVESTOCK, INC. P&S Docket No. 5861. Decid- 
ed March 12, 1981. 


Dealer—Bonding requirement—Cease and desist—Suspension—Consent 


Where respondent consented to the issuance of an order to cease and desist from engaging 
in any business in any capacity for which bonding is required without maintaining a 
reasonable bond. Respondent is suspended as a registrant under the act until in full 
compliance of the bonding requirement under the act. 


Peter Train, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent, Neff Brower Livestock, Inc., wilfully vio- 
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lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Neff Brower Livestock, Inc., hereinafter referred to as respondent, 
is a corporation whose business mailing address is Route #3, Anadarko, 
Oklahoma 73005. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Neff Brower Livestock, Inc., individually or through any 
corporate or other device, in connection with its activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging in any 
business in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until it com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that it is in full compliance with 
such requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies hereof shall be served 
upon the parties. 
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(No. 20,495) 


In re: ALLAN SCHAEFER, d/b/a SCHAEFER LIVESTOCK. P&S Docket 
No. 5864. Decided March 13, 1981. 


Dealer—Insufficient funds—Purchase price, failure to pay—Cease and 
desist—Suspension—Consent 


Where respondent consented to the issuance of an order to cease and desist from issuing 
checks without maintaining sufficient funds; failing to pay the full purchase price of 
livestock. Respondent is suspended as a registrant under the act for a period of 14 
days and thereafter until he demonstrates he is no longer insolvent. 


Roberta Swartzendruber, for complainant. 
Gilbert K. Bovard, Mason City, Iowa, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 101.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Allan Schaefer, d/b/a Schaefer Livestock, hereinafter referred to as 
the respondent, is an individual whose principal place of business is lo- 
cated in Mason City, Iowa, and whose business mailing address is R.R. 3, 
Mason City, Iowa 50401. 

2. Respondent at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce for his own account. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional allegations and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent shall cease and desist from: 

1. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds to pay such checks on deposit and 
available in the bank account(s) from which such checks are to be paid; 
and 

2. Failing to pay, when due, the full purchase price of livestock. 

Respondent is suspended as a registrant under the Act for a period of 
14 days and thereafter until he demonstrates that he is no longer insol- 
vent. When the respondent demonstrates that he is no longer insolvent, 
a supplemental order will be issued in this proceeding terminating this 
suspension after the expiration of the 14 day period of suspension. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,496) 


In re: FEIDER PACKING COMPANY, INC. P & S Docket No. 5873. De- 
cided March 18, 1981. 


Packer—Bonding requirement—Cease and desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from engaging 
in business without maintaining a reasonable bond. 


Eric Paul, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
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decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Feider Packing Company, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Belgium, Wisconsin. Respondent’s mailing address is R.R. 1, Belgium, 
Wisconsin 53004. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; and 

(b) A packer within the meaning of that term as defined in the Act 
and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Feider Packing Company, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any cor- 
porate or other device, in connection with its operations as a packer sub- 
ject to the Act, shall cease and desist from engaging in the business of a 
packer, in commerce, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies of this decision shall be served upon the parties. 
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(No. 20,497) 


In re: JOHN COOK, d/b/a JOHN COOK CATTLE AND ATHENS CUSTOM 
KILL. P&S Docket No. 5869. Decided March 16, 1981. 


Packer—Dealer—Bonding requirement—Cease and desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from engaging 
in business without maintaining a reasonable bond. 


Eric Paul, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 


the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John Cook, d/b/a John Cook Cattle and Athens Custom Kill, herein- 
after referred to as the respondent, is an individual with his principal 
place of business located at Athens, Texas. Respondent’s mailing address 
is 1600 W. Corsicana Street, Athens, Texas 75751. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; 

(b) A packer within the meaning of that term as defined in the Act 
and subject to the provisions of the Act; and 

(c) Registered with the Secretary of Agriculture as a dealer. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent John Cook, d/b/a John Cook Cattle and Athens Custom 
Kill, his officers, directors, agents, employees, successors and assigns, 
directly or through any corporate or other device, in connection with his 
operations as a packer subject to the Act, shall cease and desist from en- 
gaging in the business of a packer, in commerce, without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies of this decision shall be served upon the parties. 


(No. 20,498) 


In re: LEONARD REBIK, d/b/a REBIK AUCTION YARD. P & S Docket No. 
5775. Decided March 24, 1981. 


Market agency— Accurate weights—Scale test reports—Cease and 
desist—Consent 


Where respondent consented to the issuance of an order to cease and desist from failing to 
have his livestock scale tested to insure accurate weights and failing to file scale test 
reports. 


Jory M. Hochberg, for complainant. 
Respondent, prose. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Acting Deputy Ad- 
ministrator, Packers and Stockyards, AMS, United States Department 
of Agriculture, alleging that the respondent wilfully violated the Act 
and the regulations issued thereunder (9 C.F.R. 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 C.F.R. 1.138). 
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The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Leonard Rebik, hereinafter referred to as the respondent, is an 
individual d/b/a Rebik Auction Yard with his principal place of business 
located at Brawley, California. Respondent’s business mailing address is 
3620 Highway 111, Brawley, California 92227. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Rebik 
Auction Yard stockyard, a stockyard posted under and subject to the 
provisions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(c) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Leonard Rebik, d/b/a Rebik Auction Yard, individually or 
as a partner, or through any corporate or other device, shall cease and 
desist from: 

1. Failing to have his livestock scale which is used to weigh livestock 
for the purpose of purchase or sale tested at suitable intervals to insure 
accurate weights as required under the Act and the regulations; and 

2. Failing to file scale test reports in conformity with the provisions 
of section 201.74 of the regulations. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this Order on the respondent. Copies of this Decision shall 
be served upon the parties. 
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(No. 20,499) 


In re: GEORGE E. LIGHT, III, and LIGHT CATTLE COMPANY, INC. P&S 
Docket No. 5822. Decided March 31, 1981. 


Dealer—Market agency—Accounts of sale, false weights—Accounts and 
records—Civil penalty—Suspension of registration 


Respondents are ordered to cease and desist from billing and collecting on the basis of false 
or incorrect weights, and issuing accounts of purchase or sale on the basis of false or 
incorrect weights. Respondents are ordered to keep complete and accurate records. 
Respondent George E. Light, III is assessed a civil penalty of $25,000.00, and re- 
spondent Light Cattle Company, Inc. is suspended as a registrant for a period of 
eight months. 


Allan R. Kahan, for complainant. 
William B. Deas, Kansas City, Mo., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


The following Decision and Order is being issued this 31st day of 
March 1981, in accordance with the stipulations by the parties that were 
made part of the record on the third day of the oral hearing conducted in 


San Antonio, Texas: (ALJ #1). 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter re- 
ferred to as the Act, instituted by a complaint filed on October 7, 1980, 
by the Acting Deputy Administrator, Packers and Stockyards, Agricul- 
tural Marketing Service, United States Department of Agriculture. 

The complaint charges that Light Cattle Company, Inc., the corporate 
respondent, operating under the management, direction, and control of 
the individual respondent, George E. Light, III, purchased livestock for 
various principals pursuant to agreements whereby respondents were to 
invoice said livestock to the principals at their purchase weights. Con- 
trary to this agreement, however, respondents invoiced the livestock at 
weights which were falsely and arbitrarily increased, and respondents 
collected from their principals on the basis of such false and arbitrarily 
increased weights. These actions are alleged to be in willful violation of 
section 312 (a) of the Act (7 U.S.C. 213 (a) ) and section 201.44 of the 
regulations (9 CFR 201.44). 

Respondents filed an answer on October 20, 1980, and an amended an- 
swer on October 31, 1980, in which they admitted the jurisdictional alle- 
gations of the complaint but denied all other allegations contained in the 
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complaint. Respondents also raised four separate affirmative defenses to 
the allegations and requested an oral hearing. 

The oral hearing commenced on March 24, 1981, in San Antonio, Tex- 
as, at the United States Post Office and Courthouse before me. Respond- 
ents were represented by William B. Deas of Deas, Van Hooser and Ol- 
sen, Kansas City, Missouri. Complainant was represented by Allan R. 
Kahan, Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 


FINDINGS OF FACT 


1. George E. Light, III, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is Box 696, 
Lytle, Texas 78052. 

2. The individual respondent is, and at all times material herein was, 
President and primary stockowner of the corporate respondent and man- 
aged, directed, and controlled the policies, practices, and activities of the 
corporate respondent. 

3. Light Cattle Company, Inc., hereinafter referred to as the corpor- 
ate respondent, is a Texas corporation with its principal place of busi- 
ness at Lytle, Texas, and whose mailing address is P.O. Box 696, Lytle, 
Texas 78052. 

4. The corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock for its own 
account; 

(b) Registered with the Secretary of Agriculture as a market agency to 
buy livestock on a commission basis and as a dealer to buy and sell live- 
stock; and, 

(c) Managed, directed, and controlled by the individual respondent, 
who was responsible for its policies, practices, and acts. 

5. The corporate respondent, under the management, direction, and 
control of the individual respondent, from on or about November 6, 
1978, through on or about May 28, 1979, purchased livestock for various 
customers and was to bill for the livestock at actual weights. 

6. In the transactions set forth in the complaint, the corporate re- 
spondent, under the management, direction, and control of the individ- 
ual respondent, accounted to its principals and buyers on the basis of 
arbitrarily and falsely increased weights. 


CONCLUSIONS 


Respondents’ aforegoing actions specified in the findings, violated the 
following sections of the Act and regulations: 


Section 312 (a). It shall be unlawful for any stockyard owner, 
market agency, or dealer to engage in or use any unfair, unjust- 
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ly discriminatory, or deceptive practice or device in connection 
with determining whether persons should be authorized to 
operate at the stockyards, or with the receiving, marketing, 
buying or selling on a commission basis or otherwise, feeding, 
watering, holding, delivery, shipment, weighing or handling of 
livestock (7 U.S.C. 213 (a) ) 


201.49. Requirements regarding scale tickets evidencing 
weighing of livestock. 

(a) When livestock is weighed for purpose of purchase or sale, a 
scale ticket shall be issued which shall show: (1) the name and 
location of the agency performing the weighing service; (2) the 
date of the weighing; (3) the name of the buyer and seller or 
consignor, or a designation by which they may be readily 
identified; (4) the number of head; (5) kind; (6) actual weight of 
the livestock; and (7) the name, initials, or number of the per- 
son who weighed the livestock, or if required by State law, the 
signature of the weighmaster. Scale tickets issued under this 
section shall be serially numbered and sufficient copies exe- 
cuted to provide a copy to all parties to the transaction. 

(c) Stockyard owners, market agencies, and dealers who own or 
operate livestock scales shall be responsible for the accurate 
weighing of livestock and the execution and issuance of scale 
tickets. 


201.55. Purchases and sales to be made on actual weights. 
When livestock is bought or sold on a weight basis in transac- 
tions subject to the provisions of the Act, settlement therefor 
shall be on the basis of the weight shown on the scale ticket or 
correction ticket, as the case may be. Any weight figures shown 
on accounts of sale, accounts of purchase, invoices, bills or 
statements issued in connection with transactions subject to 
the Act shall be actual weights obtained on scales operated or 
used by stockyard owners, market agencies, dealers or packers 
at the place and at the time of the consummation of the trans- 
actions in question or, if not, shall be appropriately explained 
on the accountings, bills, or statements issued. 


ORDER 


Respondent Light Cattle Company, Inc., its officers, directors, agents, 
employees, successors and assigns, directly or through any corporate or 
other device, and respondent George E. Light, III, individually or 
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through any corporate or other device, in connection with their opera- 
tions under the Act, shall cease and desist from: 

1. Billing and collecting from their principals for livestock purchased 
on commission on the basis of weights other than the actual purchase 
weights. 

2. Billing and collecting from purchasers of livestock on the basis of 
false and incorrect weights. 

3. Issuing accounts of purchase or sale which fail to show the true and 
correct nature of the livestock transaction accounted for therein, includ- 
ing the true and correct purchase or sale weight. 

Respondents George E. Light, III, and Light Cattle Company, Inc., 
shall keep accounts, records and memoranda which fully and correctly 
disclose all transactions involved in their business as a market agency or 
dealer subject to the Act, including, but not limited to: (1) true and cor- 
rect copies of accounts of purchase prepared by respondents for livestock 
purchased on commission; (2) accounts of sale showing true and correct 
weights; and (3) serially numbered scale tickets for all livestock weighed 
for purchase or sale. 

Respondent George E. Light, III, is hereby assessed a civil penalty of 
twenty-five thousand dollars ($25,000.00). 

Respondent Light Cattle Company, Inc., is suspended as a registrant 
under the Act for a period of eight (8) months, the first seven (7) months 


of which shall be held in abeyance on the condition respondents comply 
with the aforesaid provisions of the Order; thereafter, the last thirty (30) 
days of the period shall result in complete suspension of respondents’ ac- 
tivities under the Act. 

This Order shall become effective upon filing with the Hearing Clerk; 
Respondents having waived their right of appeal and service of this 
Order. 





FROSTY LAND FOODS INTERNATIONAL, INC. 
Cite as 40 A.D. 331 


(No. 20,500) 


In re: FROSTY LAND FOODS INTERNATIONAL, INC., d/b/a LORENZ INTER- 
NATIONAL, ALLEN TAYLOR CATTLE CoO., INC., LORENZ NEUHOFF, III, 
AND WILLIAM ALLEN TAYLOR, JR. P & S Docket No. 5618. De- 
cided April 2, 1981. 


Packer—Insolvency—Insufficient funds checks—Trust interest, endanger- 
ing of—Improper practices—Civil penalty—Consent 


Where respondents Frosty Land Foods International, Inc. and Lorenz Neuhoff, III, con- 
sented to an order to cease and desist from operating while insolvent; issuing insuf- 
ficient funds checks; failing to pay when due the full purchase price; endangering or 
attempting to endanger sellers trust interest, allowing dealer or market agency to 
participate in management operations; and allowing dealer or market agency to pur- 
chase respondent’s livestock requirements while purchasing livestock for other 
competitive packers. Respondent’s are jointly and severally assessed a civil penalty 
of $2,500.00. 


Peter Train and Eric Paul, for complainant. 
Albert W. Copeland, Montgomery, Ala., for respondents Frosty Land and Neuhoff. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION WITH RESPECT TO 
FROSTY LAND FOODS INTERNATIONAL, INC. 
AND LORENZ NEUHOFF, II 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 C.F.R. 201.1 et seqg.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 C.F.R. 1.138). A separate decision 
was issued on December 19, 1979 with the consent of respondents Allen 
Taylor Cattle Co., Inc., and William Allen Taylor, Jr. 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint as they pertain to them, and specifically admit that the 
Secretary has jurisdiction in this matter, neither admit nor deny the re- 
maining allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Frosty Land Foods International, Inc., d/b/a Lorenz Interna- 
tional, hereinafter referred to as respondent Frosty Land, is an Alabama 
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corporation with its principal place of business located at Montgomery, 
Alabama. 
(b) Respondent Frosty Land, at all times material herein, was: 

(1) A packer, within the meaning of and subject to the provisions 
of the Act; and 

(2) Engaged in the business of buying livestock in commerce for 
purposes of slaughter. 

2. (a) Lorenz Neuhoff, III, hereinafter referred to as respondent Neu- 
hoff, is an individual whose address is 2535 Wildwood Drive, Montgom- 
ery, Alabama 36111. 

(b) Respondent Neuhoff, at all times material herein, was: 
(1) President of respondent Frosty Land; 
(2) Owner of approximately 75 percent of the stock of respondent 
Frosty Land; and 
(3) Responsible for the direction, management and control of the 
operations of respondent Frosty Land. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Frosty Land Foods International, Inc., its officers, agents, 
employees, directors, subsidiaries, affiliates or successors, directly or 
through any corporate or other device, and respondent Lorenz Neuhoff, 
III, individually or his agents and employees, through any corporate or 
other device, shall cease and desist from: 

1. Purchasing livestock for slaughter while current liabilities exceed 
current assets; 

2. Issuing checks in payment for livestock or meat purchased without 
having and maintaining sufficient funds on deposit and available in the 
bank account upon which they are drawn to pay such checks or drafts; 

3. Failing to pay, when due, the full purchase price of livestock or 
meat; 

4. Initiating or participating in any activity, course of conduct, 
scheme, arrangement or agreement to purchase or attempt to purchase 
livestock, either directly or through Allen Taylor Cattle Co., Inc., or 
other agents, intermediaries, persons or entities which would endanger, 
or attempt to endanger, the trust interest accorded to each seller of live- 
stock by virtue of 7 U.S.C. 196: Provided, however, that respondents, 
their agents or intermediaries who purchase for the respondents, may 
purchase or attempt to purchase, livestock on credit if respondents, their 
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agents or intermediaries fully inform such livestock sellers before the 
transaction that their trust interest is being endangered, obtain written 
acknowledgements from sellers as required by 9 C.F.R. 201.200, and ex- 
pressly agree with livestock sellers, in writing, before such purchase, to 
the method and manner of payment which constitute a credit sale as re- 
quired by 7 U.S.C. 228b and 9 C.F.R. 201.43; 

5. Allowing any dealer or market agency subject to the Act to partici- 
pate in the management or operation of respondents’ business as a pack- 
er; and 

6. Allowing any dealer or market agency subject to the Act to pur- 
chase respondents’ livestock requirements while such dealer or market 
agency also purchases livestock for other competitor packers. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), re- 
spondents Frosty Land Foods, Inc., and Lorenz Neuhoff, III, are jointly 
and severally assessed a civil penalty of $2,500. 

The provisions of this Order shall become effective on the 1st day after 
service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 20,501) 


In re: GETTYSBURG LIVESTOCK EXCHANGE, INC. P & S Docket No. 
5757. Decided April 3, 1981. 


Dealer—Market agency—Insufficient funds checks—Shippers’ proceeds 
account—Accounts and records—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
while insolvent; failing to remit net proceeds; issuing insufficient funds checks; and 
failing to deposit into or maintain properly its account for shipper’s proceeds. Re- 
spondent is suspended as a registrant for seven days and thereafter until solvent 
and the deficit in its custodial account is eliminated. 


Charlene Rosen, for complainant. 
Raymond A. Gallagher, Redfield, South Dakota, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
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regulations issued thereunder (9 CFR 201.1 et seg.). This decision is 
entered pursuant to the consent decision provisions of the rules of prac- 
tice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gettysburg Livestock Exchange, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business located 
at Gettysburg, South Dakota. Its business mailing address is P.O. Box 
142, Gettysburg, South Dakota 57442. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Gettys- 
burg Livestock Exchange, Inc. stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce of its own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce, and as a dealer to buy and sell livestock in 
commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, in connection with its activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while insolvent, 
i.e., while its current liabilities exceed its current assets; 

2. Failing to transmit or deliver to the owners or consignors of live- 
stock, when due, the net proceeds received from the sale of such live- 
stock; 
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3. Issuing checks to any person in payment of the net proceeds result- 
ing from the sale of consigned livestock without having and maintaining 
sufficient funds on deposit and available in the bank account upon which 
they are drawn to pay such checks when presented. 

4. Failing to deposit in its Custodial Account for Shippers’ Proceeds, 
within the time prescribed by section 201.42 (c) of the regulations (9 
CFR § 201.42 (c) ), an amount equal to the proceeds receivable from the 
sale of consigned livestock; 

5. Failing to otherwise maintain its Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the regu- 
lations. 

Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in its business as a mar- 
ket agency and dealer subject to the Act, including a general ledger, an 
adequate custodial check register, monthly reconciliations of bank ac- 
counts, and adequate accounting for market support and dealer transac- 
tions. 

Respondent is suspended as a registrant under the Act for a period of 
seven days and thereafter until it demonstrates that it is no longer insol- 
vent and that the deficit in its custodial account has been eliminated. 
When respondent demonstrates that it is no longer insolvent and that 
the deficit in its custodial account has been eliminated, a supplemental 
order will be issued terminating the suspension, after the expiration of 
the seven day period. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this Order on the respondent.’ 

Copies of this decision shall be served upon the parties. 


1. “The provisions of this order shall become effective on the 21st day of April, 1981.” 
Amendment To Decision issued April 15, 1981—Ed. 
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(No. 20,502) 


In re: VANCE K. WILLARD. P&S Docket No. 5792. Decided April 3, 
1981. 


Dealer—Market agency—Insolvency—lInsufficient funds checks—Failure 
to pay when due—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
while its current liabilities exceed its current assets, issuing insufficient funds 
checks, and failing to pay when due the full purchase price. Respondent is sus- 
pended for 140 days and thereafter until his current assets exceed his current liabili- 
ties. 


Jory M. Hochberg, for complainant. 
Michael W. Heavey, Omaha, Nebr., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the financial condition of the respondent does not 
meet the requirements of the Act, and that the respondent wilfully vio- 
lated the Act. This decision is entered pursuant to the consent decision 
provisions of the rules of practice applicable to this proceeding (7 C.F.R. 
1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Vance K. Willard, d/b/a Fremont Cattle Company, hereinafter re- 
ferred to as the respondent, is an individual whose business mailing ad- 
dress is R.R. 1, P.O. Box 128, Valley, Nebraska 68064. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis, and buying and selling livestock in commerce for his 
own account; and 
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(b) Registered with the Secretary of Agriculture as a market agency 
buying livestock in commerce on a commission basis, and as a dealer 
buying and selling livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Willard, has agents, employees, and representatives, di- 
rectly or indirectly, or through any corporate or other device, shall cease 
and desist from: 

1. Operating as a market agency or as a dealer subject to the Act while 
his current liabilities exceed his current assets; 

2. Issuing checks or drafts in purported payment for livestock pur- 
chased without having and maintain sufficient funds on deposit and 
available in the account upon which such checks or drafts are drawn to 
pay such checks or drafts when presented; and 

3. Failing to pay, when due, for livestock purchased. 

Respondent is suspended as a registrant under the Act for a period of 
one hundred and forty (140) days, and thereafter until he demonstrates 
that his current assets exceed his current liabilities. When Respondent 
demonstrates that his current assets exceed his current liabilities, a sup- 
plemental order will be issued in this proceeding in accordance with the 
terms of this decision after the expiration of the one hundred and forty 
(140) day period. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 
of the beginning of the suspension period (or the part thereof not effec- 
tively served) shall be on the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 
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(No. 20,503) 


In re: NICK CHLOUBER. P & S Docket No. 5797. Decided April 7, 
1981. 


Market agency—Insolvency—Bonding requirements—Shippers’ proceeds 
account—Net proceeds—Improper practices—Accounts and records— 
Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
while insolvent; failing to maintain an adequate bond; failing to deposit into or 
maintain properly its account for shippers’ proceeds; issuing insufficient funds 
checks; failing to remit net proceeds when due; and permitting the purchase of con- 
signed livestock for own account. Respondent is ordered to keep complete and accur- 
ate records. Respondent is suspended as a registrant for 14 days and thereafter un- 
til solvent and in compliance with the bonding requirements, and until deficit in cus- 
todial account is eliminated. 


Thomas M. Walsh, for complainant. 
Terry W. West, Shawnee, Okla., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 


(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seqg.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice ap- 
plicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Nick Chlouber, hereinafter referred to as the respondent, is an 
individual doing business in his own name and as the Chandler Livestock 
Auction. Respondent’s principal place of business is located at Chandler, 
Oklahoma, and his business mailing address is Chandler Livestock Auc- 
tion, 300 N. Iowa, Chandler, Oklahoma 74834. 

2. Respondent is, and at all times material herein was: 
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(a) Engaged in the business of conducting and operating the Chand- 
ler Livestock Auction stockyard, a stockyard posted under and subject to 
the provisions of the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 

(c) Engaged in business as a market agency within the meaning of 
that term as defined in the Act and subject to the provisions of the Act. 

3. Respondent, at all times material herein, was engaged in the busi- 
ness of buying and selling livestock in commerce for his own account. 
Respondent at all times material herein was a dealer within the meaning 
of that term as defined in the Act and subject to the provisions of the 
Act. 

4. Respondent is, and at all times material herein was, registered with 
the Secretary of Agriculture as a market agency to sell livestock in com- 
merce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Nick Chlouber, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desist from: 

1. Engaging in business as a market agency or dealer while his current 
liabilities exceed his current assets; 

2. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations issued thereunder, without filing and main- 
taining a reasonable bond or its equivalent as required under the Act and 
the regulations; 

3. Failing to deposit in his Custodial Account for Shippers’ Proceeds, 
within the time prescribed in section 201.42 (c) of the regulations (9 
CFR 201.42 (c) ), amounts equal to the proceeds due consignors for live- 
stock purchased by respondent for his own account and for market sup- 
port, and amounts equal to the outstanding proceeds receivable due 
from the sale of consigned livestock; 

4. Failing to otherwise maintain his Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42); 

5. Issuing checks in payment of the net proceeds resulting from the 
sale of consigned livestock without having and maintaining sufficient 
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funds on deposit in the bank account upon which they are drawn to pay 
such checks when presented; 

6. Failing to remit to the owners and consignors of livestock when 
due, the net proceeds resulting from the sale of consigned livestock; and 

7. Permitting his auctioneer, or any of his employees engaged in the 
actual conduct of auction sales to purchase livestock from consignment 
for any purpose for their own accounts. 

Respondent shall keep and maintain accounts, records and memoran- 
da which fully and accurately disclose the true and complete nature of 
all transactions involved in his business operations subject to the Act in- 
cluding: (1) a general ledger of accounts showing assets, liabilities, in- 
come, expenses and net worth; (2) a detailed income and expense journal; 
(3) monthly reconciliations of all bank accounts; (4) complete accounts 
receivable and accounts payable journals; and (5) a complete, accurate, 
and fully detailed record of all market support transactions including for 
each transaction, the date of the purchase, the name of the consignor, 
the number of head purchased for market support, the price paid for the 
livestock; the date of disposition; and prices received by respondent 
upon disposition of the livestock. 

Respondent is suspended as a registrant under the Act for a period of 
fourteen (14) days and thereafter (1) until he demonstrates that he is no 
longer insolvent; (2) until he complies fully with the bonding require- 
ments established under the Act and regulations; and (3) until he demon- 
strates that the deficit in his Custodial Account for Shippers’ Proceeds 
has been eliminated. When respondent demonstrates (1) that he is no 
longer insolvent; (2) that he has complied fully with the bonding require- 
ments established under the Act and the regulations; and (3) that the 
deficit in his Custodial Account for Shippers’ Proceeds has been elimi- 
nated, a supplemental order will be issued in this proceeding terminat- 
ing the suspension, after the expiration of the fourteen day period. 

The provisions of this Order shall become effective on the fourteenth 
day after service of this Order on the respondent. Copies of this decision 
shall be served upon the parties. Served this 7th day of April, 1981. 
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(No. 20,504) 


In re. MEATXCORP and MEL NEALE. P&S Docket No. 5801. Decided 
April 8, 1981. 


Packer—Failure to pay when due—Insufficient funds checks—Consent 


Where respondent consented to an order to cease and desist from failing to pay when due 
the full purchase price, and issuing insufficient funds checks. 


Lydia Lizarribar, for complainant. 
Allan Levine, Chicago, I1l., for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents violated the Act. This decision is en- 
tered pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 


in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Meatxcorp, hereinafter referred to as the corporate respondent, is 
incorporated in the State of Illinois, with its principal place of business 
located at 899 Skokie Blvd., Northbrook, Illinois. 

2. The corporate respondent, at all times material herein, was: 

(a) A packer, within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000. 

4. Mel Neale, hereinafter referred to as the individual respondent, is 
an individual whose address is 899 Skokie Blvd., Northbrook, Illinois. 

5. At all times material herein, the individual respondent was presi- 
dent, manager and owner of the corporate respondent and managed, di- 
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rected and controlled the business activities of said corporate respond- 
ent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents 
and employees, and the individual respondent, directly or through any 
corporate or other device, shall cease and desist from: 

1. Failing to pay, when due, the full purchase price of livestock pur- 
chased; and 

2. Issuing checks in payment for livestock purchased without having 
and maintaining sufficient funds on deposit and available in the bank ac- 
count on which they are drawn to pay such checks when presented for 
payment. 

The provisions of this order shall become effective on the first day af- 
ter service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


(No. 20,505) 


In re: DEATS & DEATS CATTLE Co., INC., d/b/a SANTA FE LIVESTOCK 
COMMISSION CoO. P&S Docket No. 5843. Decided April 8, 1981. 


Market agency—Bonding requirements—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
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alleging that the respondent, Deats & Deats Cattle Co., Inc., d/b/a Santa 
Fe Livestock Commission Co., wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. Complainant also 
states that, insofar as respondent is now in compliance with the bonding 
requirements of the Act and the regulations, no suspension period is 
warranted. 


FINDINGS OF FACT 


1. Deats & Deats Cattle Co., Inc., d/b/a Santa Fe Livestock Commis- 
sion Co., is a corporation whose mailing address is Box 907, Dickinson, 
Texas 77539. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock in commerce on a 
commission basis; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Deats & Deats Cattle Co., Inc., d/b/a Santa Fe Livestock 
Commission Co., individually or through any corporate or other device, 
in connection with its activities subject to the Packers and Stockyards 
Act, shall cease and desist from engaging in any business in any capacity 
for which bonding is required under the Packers and Stockyards Act, as 
amended and supplemented, and the regulations, without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Act and the regulations. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 

Copies of this Decision shall be served upon the parties. 
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(No. 20,506) 


In re: DENNIS G. HILL. P & S Docket No. 5804. Decided April 13, 
1981. 


Dealer—Bonding requirement—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining a reasonable bond. 


Thomas Walsh, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent, Dennis G. Hill, wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. Complainant also 
submits that, insofar as respondent now has the required bond, no sus- 
pension is warranted. 


FINDINGS OF FACT 


1. Dennis G. Hill, hereinafter referred to as the respondent, is an indi- 
vidual whose mailing address is Route 1, Box 188, Blackfoot, Idaho 
83221. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent Dennis G. Hill, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in any business in 
any capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 

The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,507) 


In re: DONALD L. DUNNEGAN. P&S Docket No. 5852. Decided April 
14, 1981. 


Dealer—Market agency—Bonding requirements—Failure to pay—Insuffi- 
cient funds checks—Suspension of registration—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond; failing to pay and failing to pay when due 
the full purchase price; and issuing insufficient funds checks. Respondent is sus- 
pended as a registrant for a period of 45 days and thereafter until solvent and in 
compliance with the bonding requirements. 


Thomas C. Heinz, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent’s financial condition does not meet the 
requirements of the Act and that the respondent willfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
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decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Donald L. Dunnegan, hereinafter referred to as the respondent, is 
an individual whose mailing address is R.R. 3, Dewitt, lowa 52742. 
2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on a 
commission basis and buying and selling livestock in commerce for his 
own account; and 

(b) Registered with the Secretary of Agriculture as a market agency 
to buy livestock on a commission basis and as a dealer to buy and sell 
livestock for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the com- 
plainant having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent, his employees and agents, directly or indirectly through 
any corporate or other device, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, 
and the regulations, without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations; 

2. Failing to pay, when due, the full purchase price of livestock; 

3. Failing to pay the full purchase price of livestock; and 

4. Issuing checks in payment for livestock without having sufficient 
funds on deposit and available to pay such checks upon presentation. 

Respondent is suspended as a registrant under the Act for forty-five 
(45) days and thereafter until he is no longer insolvent and until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in compliance with such 
bonding requirements and that he is no longer insolvent, a supplemental 
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order will be issued in this proceeding terminating this suspension, after 
the expiration of the 45 day period of suspension. 
The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 
Copies of this Decision shall be served upon the parties. 


(No. 20,508) 


In re: DENNY J. MCCOY and T C CATTLE COMPANY, INC. P&S Docket 
No. 5718. Decided April 21, 1981. 


Dealer—Market agency—Bonding requirement—Current liabilities exceed 
current assets—Issuing drafts, without express written agreement— 
Consent 


Where respondents consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond, engaging in business while their current li- 
abilities exceed their current assets, and issuing drafts in payment without first ob- 
taining an express written agreement that payment made be made by draft. 


Charlene Rosen and Allan Kahan, for complainant. 
Richard A. Koehler, Geneva, Nebr., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Acting Deputy Admin- 
istrator, Packers and Stockyards, Agricultural Marketing Service, 
United States Department of Agriculture, alleging that the financial 
condition of the corporate respondent does not meet the requirements of 
the Act, and that the respondents wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice 
applicable to this proceeding (7 CFR 1.138). On February 13, 1981, com- 
plainant amended said Complaint by consolidating it with an Order to 
Show Cause seeking to deny corporate respondent’s application for regis- 
tration. The application for registration by the corporate respondent was 
withdrawn on April 21, 1981. 

The respondents admit the jurisdictional allegations in paragraph I 
and II of the Complaint and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
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for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. T C Cattle Company, Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business located 
at Madill, Oklahoma, and whose business mailing address is Route 2, 
Box 20-A, Madill, Oklahoma 73446. 

2. The corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(b) Engaged in the business of buying livestock in commerce on a 
commission basis. 

3. Denny J. McCoy, doing business as T C Cattle Company, herein- 
after referred to as the individual respondent, is an individual whose 
business address is Route 2, Box 20-A, Madill, Oklahoma 73446. 

4. The individual respondent is, and at all times material herein was: 

(a) President of the corporate respondent; 

(b) Owner, with his wife Janet McCoy, of one hundred (100%) per- 
cent of the outstanding stock of corporate respondent; 

(c) Responsible for the direction, management and control of the 
corporate respondent; and 

(d) Registered with the Secretary of Agriculture as an individual 
dealer to buy and sell livestock in commerce and as a market agency to 
buy livestock on a commission basis. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondents, in connection with their activities subject to the Packers 
and Stockyards Act, shall cease and desist from: 

1. Engaging in any business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regulations; 

2. Engaging in business as a market agency or dealer while their cur- 
rent liabilities exceed their current assets; 
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3. Issuing drafts in payment for livestock without obtaining from the 
seller of such livestock, before the transaction, express written agree- 
ment that payment for such livestock may be made by draft. 

The provisions of this Order shall become effective on the date noted 
below, which is the date that the respondents have entered into and 
agreed to this Decision and Order and which is the date that the respond- 
ents have received a copy of this Decision and Order. 


(No. 20,509) 


In re: SALT FORK CORPORATION and RODNEY HUGHES. P&S Docket 
No. 5808. Decided April 27, 1981. 


Dealer—Market agency—Failure to pay when due—Insufficient funds 
checks—Civil penalty—Consent 


Where respondents consented to an order to cease and desist from failing to pay when due 
the full purchase price, and issuing insufficient funds checks. Respondents are joint- 
ly, and severally, assessed a civil penalty of $1,000.00. 


Lydia Lizarribar, for complainant. 
Bill Neal, Vernon, Tex., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents violated the Act. This decision is en- 
tered pursuant to the consent decision provisions of the rules of practice 
applicable to this proceeding (7 C.F.R. 1.138). 

The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


(1) Salt Fork Corporation, hereinafter referred to as the corporate re- 
spondent, is a corporation registered in the State of Oklahoma and 
whose business mailing address is Drawer 1777, Vernon, Texas 76384. 

(2) The corporate respondent is and at all times material herein was 
engaged in the business of a dealer buying and selling livestock in com- 
merce for its own account or the account of others and as a market agen- 
cy buying livestock in commerce on a commission basis. 

(3) Rodney Hughes, hereinafter referred to as the individual respond- 
e.  .» an individual whose business mailing address is Drawer 1777, 
Vernon, Texas 76384. 

(4) At all times material herein, the individual respondent was presi- 
dent, manager and owner of the corporate respondent and managed, di- 
rected and controlled said corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


The corporate respondent, its successors, officers, directors, agents, 
and employees, and the individual respondent, directly or through any 
corporate or other device, shall cease and desist from: 

(1) Failing to pay, when due, the full purchase price of livestock pur- 
chased; 

(2) Issuing checks or drafts in payment for livestock purchased with- 
out having and maintaining sufficient funds on deposit and available in 
the bank account on which they are drawn to pay such checks or drafts 
when presented for payment. 

In accordance with section 312 (b) of the Act (7 U.S.C. 213 (b) ), the re- 
spondents are assessed, jointly and severally, a civil penalty of 
$1,000.00. 

The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 20,510) 


In re: GLEN L. SCHULTZ. P&S Docket No. 5851. Decided April 27, 
1981. 


Dealer—Market agency—Bonding requirement—Suspension of 
registration—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond. Respondent is suspended as a registrant un- 
til in full compliance with the bonding requirements. 


Kenneth H. Vail, for complainant. 
Respondent, prose. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.) by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent, Glen L. Schultz, wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This deci- 
sion is entered pursuant to the consent decision provisions of the rules of 
practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Glen L. Schultz, hereinafter referred to as the respondent, is an in- 
dividual whose mailing address is Rt. 1, Box 302, Waterloo, Wisconsin 
53594. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency buying livestock 
in commerce on a commission basis. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Glen L. Schultz, individually or through any corporate or 
other device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from engaging in any business in 
any capacity for which bonding is required under the Packers and Stock- 
yards Act, as amended and supplemented, and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as required 
by the Act and the regulations. 

Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent demonstrates that he is in full compliance with 
such requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 


(No. 20,511) 


In re: C&C LIVESTOCK AND PACKERS, INC. P&S Docket No. 
5878. Decided April 29, 1981. 


Packer—Bonding requirement—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond. 


Peter V. Train, for complainant. 
Angelo M. Torrisi, New York, N.Y., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.), by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, alleging that the respondent wilfully violated 
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the Act and the regulations issued thereunder (9 CFR 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and Notice of Hearing and specifically admits that the 
Secretary has jurisdiction in this matter, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure, and 
consents and agrees, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. C&C Livestock and Packers, Inc., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business located at 
Norwich, New York. Respondent’s mailing address is RD 4, Box 11, Nor- 
wich, New York 13815. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter; 

(b) Engaged in the business of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce; and 

(c) A packer, within the meaning of that term as defined in the Act 
and subject to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent C&C Livestock and Packers, Inc., its officers, directors, 
agents, employees, successors and assigns, directly or through any cor- 
porate or other device, in connection with its operations as a packer sub- 
ject to the Act, shall cease and desist from purchasing livestock for 
slaughter without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon re- 
spondent. Copies of this decision shall be served upon the parties. 
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(No. 20,512) 


In re: BERNARD L. DAWSON. P&S Docket No. 5879. Decided April 
29, 1981. 


Dealer—Bonding requirement—Consent 


Where respondent consented to an order to cease and desist from engaging in business 
without maintaining an adequate bond. 


Thomas Heinz, for complainant. 
Respondent, prose. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a com- 
plaint filed by the Deputy Administrator, Packers and Stockyards, Agri- 
cultural Marketing Service, United States Department of Agriculture, 
alleging that the respondent wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 

The complainant agrees to the entry of this decision. Complainant also 
submits that, as respondent is now in full compliance with the bonding 
requirements under the Act and regulations, no suspension is warrant- 
ed. 


FINDINGS OF FACT 


1. Bernard L. Dawson, hereinafter referred to as the respondent, is an 
individual whose mailing address is RD 2, Arcade, New York 30676. 
2. Respondent is, and at all times material herein was: 
(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 
(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent Bernard L. Dawson, individually or through any corporate 
or other device, in connection with his activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in any busi- 
ness in any capacity for which bonding is required under the Packers 
and Stockyards Act, as amended and supplemented, and the regulations, 
without filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


(No. 20,513) 


In re: DETROIT VEAL AND LAMB, INC. P&S Docket No. 5892. Decid- 
ed April 30, 1981. 


Packer—Payment provisions—Civil penalty—Consent 


Where respondent is ordered to cease and desist from failing to comply with the payment 
provisions of the Act. Respondent is assessed a civil penalty of $1,000.00. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. §181 et seq.), by a Com- 
plaint and Notice of Hearing filed by the Deputy Administrator, Packers 
and Stockyards, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, alleging that the respondent violated the Act and 
the regulations issued thereunder. This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable to this 
proceeding (7 CFR §1.138). 
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The respondent admits the jurisdictional allegations of paragraph I of 
the Complaint and Notice of Hearing, specifically admits that the Secre- 
tary has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, and con- 
sents and agrees, for the purpose of settling this proceeding and such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Detroit Veal and Lamb, Inc., hereinafter referred to as respondent, 
is a corporation whose business mailing address is 1540 Division Street, 
Detroit, Michigan 48227. 

2. Respondent is, and at all times material herein was: 

(a) A packer within the meaning of and subject to the provisions of 
the Act; and 

(b) Engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


ORDER 


Respondent, its successors, officers, directors, agents and employees, 
directly or through any corporate or other device, in connection with its 
operations subject to the Packers and Stockyards Act, shall cease and de- 
sist from failing to comply with the payment provisions of section 409 of 
the Act (7 U.S.C. 228b) and section 201.43 (b) of the regulations (9 CFR 
201.43 (b) ). 

In accordance with section 203 (b) of the Act (7 U.S.C. §193 (b) ), re- 
spondent is assessed a civil penalty of $1,000. 

Such order shall have the same force and effect as if entered after full 
hearing and shall be effective on the first day after service upon the re- 
spondent. 

Copies hereof shall be served upon the parties. 
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ORDERS ISSUED BY ADMINISTRATIVE LAW JUDGES 
SUPPLEMENTAL ORDERS 
(No. 20,514) 


In re RICHARD BRADY. P&S Docket No. 5829. Order issued March 
20, 1981. In compliance with bonding requirements—Suspension 
terminated. 


(No. 20,515) 


In re RONALD L. EGBERT and ALLEN EGBERT. P&S Docket No. 
5832. Order issued March 20, 1981. Deficit in custodial account 
eliminated—Suspension terminated. 


(No. 20,516) 


In re ALLAN SCHAEFER, d/b/a SCHAEFER LIVESTOCK. P & S Docket No. 
5864. Order issued April 3, 1981. No longer insolvent—Suspen- 
sion terminated. 


(No. 20,517) 


In re FRANKLIN NEELY, d/b/a MARKLE PIG COMPANY. P & S Docket No. 
3852. Order issued April 8,1981. In compliance with bonding re- 
quirements—Suspension terminated. 
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REPARATION PROCEEDINGS 
(No. 20,518) 
WEBER LIVESTOCK AUCTION v. BARRY CHRISTENSEN and DON MAN- 
NING. P&S Docket No.5715. Decided March 26, 1981. 
Consignment—Counterclaim— Wrongful acts—Dismissal 


Where complainant sold to respondents certain consigned sheep which were transported to 
Idaho and resold. It was discovered the sheep had “foot rot” or “hoof rot” and the 
sale was rescinded. Respondents returned the sheep to complainant and refused to 
pay for them. Both complainant and respondent acted wrongfully in the transac- 
tions in dispute, the complaint and counterclaim are dismissed. 


John J. Casey, Presiding Officer. 
Ken Norton, Salt Lake City, Utah, for complainant. 
George W. Preston, Logan, Utah, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 


1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
July 20, 1979, alleging in substance that respondents had bought cer- 
tain sheep, which had subsequently been quarantined, that respondents 
had returned the sheep and refused to pay for them, and that complain- 
ants had fed and cared for the sheep for a time and then resold them at a 
lower price. The amount claimed as reparation was $4,486.51. 

Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards agency of the Department, were served on 
respondent Christensen on November 9, 1979, and on respondent Man- 
ning on November 14, 1979. A copy of the investigative report was 
served on complainant on November 8, 1979. 

Respondents filed an answer and counterclaim which were served on 
complainant on December 19, 1979. 

Since oral hearing was not requested, a written hearing was held un- 
der Rule 13 of the Rules of Practice. Complainant was represented by 
Kent Norton, Esq., Salt Lake City, Utah. Respondents were represented 
by George W. Preston, Esq., Logan, Utah. Each party filed certain writ- 
ten material which was served on the other. 


FINDINGS OF FACT 


1. On May 8, 1979, certain sheep, consigned to complainant by one 
Earl, not a party herein, were sold by complainant at its auction in Og- 
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den, Utah, to one or both respondents. Complainant, in remitting the 
amount of the proceeds to its consignor, withheld 3¢ per head on ac- 
count of “Health Inspection” as well as a commission. 

2. At complainant’s place of business on May 8, the sheep were not 
penned before sale but were run into the sale ring directly after being 
unloaded. Complainant made no representations about them, nor did 
complainant make any disclosure that they were defective and sold on 
an “as is” basis. Complainant had signs posted and visible to all buyers 
inside the sale ring as follows: 


ALL SALES ARE FINAL AFTER ANIMAL CROSSES THE SCALE 


ALL GUARANTEES ARE BETWEEN SELLER AND BUYER. COMPANY 
ACTS AS AGENTS ONLY 


3. The sheep were then transported to Burley, Idaho, and resold on 
May 10. The sheep had “fcot rot” or “hoof rot” and this was discovered 
by an Idaho State sheep inspector after the resale, which was on that ba- 
sis rescinded. The inspector ordered the sheep quarantined but, with his 
permission, the sheep were then returned to complainant, arriving on 
May 11. 

4. Respondent Manning explained why to complainant’s part owner 
Widdison on May 11 and complainant’s other part owner Anderson on 
May 15. Respondents refused to pay complainant for the sheep. 

5. Complainant cared for and fed them for a time and then resold 
them at a lower price than had been agreed-on on May 8. 

6. The complaint was filed within 90 days of accrual of the cause of 
action alleged therein. 


CONCLUSIONS 


The facts found above are undisputed. 

Complainant, having remitted to its consignor the amount of the pro- 
ceeds of the May 8 sale, claimed the price agreed-on in that sale, plus ex- 
penses of feed and care for the sheep after they were returned, less the 
proceeds of their resale at a lower price. 

Respondent Christensen claimed the cost of transporting the animals 
to Idaho, the commission on the sale which was rescinded, the cost of 
transporting them back to Utah, and compensation for time and effort 
lost. 

Exhibit AA to the Investigation Report, part of the record as provided 
in the Rules of Practice, is a letter from the State Veterinarian of Utah, 
the State in which complainant’s place of business is located, containing 
the following: 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 40 A.D. 358 
A70-03-01 Regulations governing the admission of live- 
stock and poultry promulgated under authority of Title 4, 
Chapter 2, Utah Code Annotated as amended. 


E Sales Yards and Markets 


(b) —“All animals affected with any pathological condi- 
tion shall be sold for slaughter only, or be sold to a licensed 
rendering plant, and/or returned to farm of origin after all 
other animals are sold and are accompanied by a shipping 
permit.” 


The markets act as the agent for the seller. It is the buy- 
er’s responsibility, after the sale, to meet health regula- 
tions for shipping. 


The policy at the Weber Auction by the Inspecting Vet- 
erinarian is that all animals that move interstate, contact 
the Veterinarian to get their Permits, Health Certificates, 
proper tests, and to be released for interstate movement. 


The case in question of the movement of 54 ewes and 85 
lambs purchased by the Bench Livestock of Idaho on May 
8, 1979 to the Burley sales at Burley, Idaho, did not get the 
proper Health Papers and Permit to ship these sheep into 
Idaho. 


The parties, although given adequate opportunity to contradict or refute 
this, did not make any effort to do so. 

Respondents filed another letter from the State Veterinarian contain- 
ing the following: 


You asked for a statement concerning what a pathological 
condition was and we supplied you with the dictionary 
definition of the term. 


You also inquired about regulations pertaining to what 
would consist as a pathological condition. 


The health regulations concerning the Utah Health re- 
quirements states: Sales Yards and Markets: 


“All cattle reacting to any recognized test for Brucellosis 
and/or Tuberculosis and all animals affected with any 
pathological condition, shall be sold for slaughter only, or 
to a licensed rendering plant, after all other animals are 
sold.” 
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You inquired about sheep with foot rot as a pathological 
condition. Under the definition this disease would be 
classed as a pathological condition. 


Complainant, although given adequate opportunity to contradict or re- 
fute this, did not make any effort to do so. 

We conclude that complainant acted wrongfully in running the ani- 
mals into the sale ring directly after being unloaded without making a 
health inspection, and respondents also acted wrongfully in transporting 
the animals to Idaho without ensuring that a health inspection had been 
made. This conclusion is drawn from the record in this case including the 
letters quoted above. 

On the basis that the complainant and the respondents acted wrong- 
fully in the transaction in dispute, we will dismiss both the complaint 
and the counterclaim. 

This case is to be distinguished from others which bear a superficial re- 
semblance to it. 

Scannell-Cochran Comm. Co. v. O. J. Jones, etc., 9 A.D. 1199 (1950) 
involved a purchase of two cows, one of which had a “big jaw” or “lump 
jaw,” and the buyer’s refusal to pay on that basis. The respondent buyer 
was ordered to pay for it on the basis that the defect would have been 
easily discovered by him by inspection, whereas the defect in this case 
was not so easily discoverable by the buyer. 

Nelson v. Maclin, et al., 33 A.D. 432 (1974) involved a claim by a buy- 
er, on account of certain animals which were found to be defective short- 
ly after purchase. We concluded from the evidence that the defect was 
difficult to discover before acceptance. The buyer had paid for them. 
Timely notice was given by the buyer to the seller. We held that the sell- 
er’s failure to take back the animals and refund the buyer’s money paid 
for them, after justified revocation of acceptance, was an unjust practice 
in violation of the Act for which reparation can be awarded. In holding 
this we treated U.C.C. §2-608 as advisory on the question of what con- 
stitutes an unjust practice under the Act. However, that dispute was be- 
tween the buyer and the person who had consigned the animals to the 
market agency where he bought them, whereas this case is between the 
buyer and the market agency which sold them as agent for the con- 
signor. 

Witt Home Ranch v. Stoneburner, 36 A.D. 1840 (1977) involved a 
market agency which sold a defective animal, permitted the purchaser 
to return it, and stopped payment on its check to its consignor. The dis- 
pute in that case was between the market agency and its consignor. 

DeJong Packing Company, 36 A.D. 1181,* reconsideration denied, 36 
A.D. 1319, aff'd. sub nom DeJong Packing Company, et al. v. The Unit- 


* [Republished in 39 A.D. 607.—Ed.] 
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ed States Department of Agriculture, Hygrade Food Products Corpora- 
tion v. The United States, et al., 618 F.2d 1329, __._ A.D. ___ (9 Cir., 
1980), cert. den. ___ __ U.S. ____ , 49 U.S.L.W. 3443, December 15, 
1980, involved an attempt by packers to make payment for livestock, 
which they purchased from market agencies, conditional on the live- 
stock not being, after slaughter, condemned as unfit for human con- 
sumption. That case did not, as does this one, involve wrongdoing by the 
market agency or prompt return of the livestock in substantially the 
same condition as that in which they were purchased. 

Respondents made an issue whether only one of them was the pur- 
chaser on May 8. In view of the result reached, it is not necessary to rule 
on this issue. 

We express no opinion as to whether there is liability to any of the par- 
ties herein on account of the defects in the sheep on the part of the con- 
signor, Earl, who is not a party herein. 

This order is the same as an order issued by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 CFR 2.35, 42 FR 
4395, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c- 
450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 ed., 
Appendix page 764). 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
202.117, 43 FR 30517, July 14, 1978. 

On complainant’s or counter-claimants’ right to judicial review hereof, 
see 5 U.S.C. 702-3 and United States v. ICC, 337 US 426. 


ORDER 


The complaint and counterclaim herein are hereby dismissed. 
Copies hereof shall be served on the parties. 
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(No. 20,519) 


THOMAS E. LANE and ROBERT D. LANE d/b/a LANE BROS. CATTLE CO., v. 
GAIL F. SOHLER d/b/a STOCKMEN’S LIVESTOCK AUCTION COMPANY 
and JIMMY BOECKMAN. P&S Docket No. 5698. Decided March 
27, 1981. 


Dealer—Market agency—Failure to pay in full for livestock—Reparation 
awarded 


Where respondent Sohler is charged with failure to pay in full for livestock received. The 
complaint is dismissed as to respondent Boeckman. 


Robert C. Reid, Presiding Officer. 
Arnold Huppert, Livingston, Mont., for complainants. 
Daniel W. Olsen, Kansas City, Mo., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
April 2, 1979, amended on April 30, alleging in substance failure to pay 
in full for livestock purchased. The amount of reparation claimed was 
$20,796.40. 

Copies of the complaint, and the investigation report prepared by the 
Packers and Stockyards — AMS of this Department and filed in this pro- 
ceeding pursuant to the Rules of Practice, were served on respondent 
Sohler on July 20, 1979, and on respondent Boeckman on July 21. A 
copy of the investigation report was served on complainants on July 23. 

Respondent Boeckman filed an answer on July 30, 1979. Respondent 
Sohler filed an answer and request for oral hearing on August 13. There- 
after, complainants filed a request for oral hearing on September 10. 
Each of those documents was served on the parties other than the one 
filing it. 

An oral hearing was held on July 23, 1980, in Rapid City, South 
Dakota, before Robert C. Reid of the Office of the General Counsel of 
this Department. Complainants were represented by Arnold Huppert, 
Jr., Esq., of Livingston, Montana. Respondents were represented by 
Daniel W. Olsen, Esq., of Kansas City, Missouri. Complainant Thomas 
E. Lane and respondents Sohler and Boeckman testified. Three exhibits 
were received. Thereafter, two briefs were filed, one on behalf of com- 
plainants and the other on behalf of respondents. 
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FINDINGS OF FACT 


1. Complainants Thomas E. Lane and Robert D. Lane at all times ma- 
terial herein were doing business as Lane Bros. Cattle Co., engaged in 
business as dealers buying and selling livestock in commerce for their 
own account and as the agents of others, with their principal place of 
business at Three Forks, Montana, and so registered with the Secretary 
under the Act. 

2. Respondent Gail F. Sohler at all times material herein was doing 
business as Stockmen’s Livestock Auction Company, engaged in busi- 
ness as a market agency selling livestock on commission and as a dealer 
buying and selling livestock for his own account, operating on a posted 
stockyard of the same name at Yankton, South Dakota, thus in com- 
merce, and so registered with the Secretary under the Act. 

3. Respondent Jimmy Boeckman at all times material herein was do- 
ing business as Missouri Valley Order Buyers, engaged in business as a 
market agency buying livestock on commission and as a dealer buying 
and selling livestock for his own account, in commerce, with his princi- 
pal place of business at Fordyce, Nebraska, and so registered with the 
Secretary under the Act. 

4. In about mid-January of 1979, respondent Boeckman phoned com- 
plainant Thomas E. Lane and indicated that he was looking for breeding 
stock for respondent Sohler, and Lane told him about certain cattle near 
Cameron, Montana. Lane described the cattle to Boeckman and thereaf- 
ter agreements were reached under which complainants would pay the 
sellers $585.00 per head for the cattle, and Sohler would pay complain- 
ants $540.00 per head for 30 and $600.00 per head for the rest, the dif- 
ference to be kept by complainants. 

5. On Thursday, February 1, 1979, 326 of the cattle were loaded on 
trucks arranged-for by Boeckman and shipped to Sohler’s place of busi- 
ness, arriving the next night. Lane issued to the sellers complainants’ 
checks for a total of $190,710.00 (326 head at $585.00 per head), and 
drew on Sohler a draft for $193,800.00 (30 head at $540.00 per head, 
plus 296 head at $600.00 per head). 

6. Sohler has paid complainants a total of $173,003.60, or $20,796.40 
less than the amount of Lane’s draft on him. 

7. The complaint was filed within 90 days of accrual of the cause of 
action alleged therein. 


CONCLUSIONS 


With respect to respondent Boeckman, it is undisputed that, through- 
out the events in dispute herein, he dealt with complainant Thomas E. 
Lane only as agent for respondent Sohler and Lane was fully aware of 
this. We have held that one who buys livestock as agent for a fully dis- 
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closed principal is not liable for the price in the absence of an agreement 
to the contrary. Arnold Livestock v. Pearson, 32 A.D. 448 (1973); Cen- 
tral Nebr. Com. Co. v. Pearson, 32 A.D. 456 (1973); Garden City Sale v. 
Dodd, 31 A.D. 405 (1972). Accordingly, the complaint will be dismissed 
as to respondent Boeckman. However, see Ward v. Seale et al., 31 A.D. 
105 (1972) on recovery under a bond required under the Act, and see also 
Arnold Livestock Sales Company, Inc. v. Pearson, 383 F. Supp. 1319, 35 
A.D. 1242 (D. Nebr., 1974) and Central Nb. Comm. Co. v. Pearson, Civ. 
73-L-189, USDC, D. Nebr., 1975, 35 A.D. 1239, cases in which this De- 
partment did not participate, on possible liability of such a person in a 
court proceeding. 

Complainant Thomas E. Lane testified that, in early January of 1979, 
he and one Dippel, not a party herein, first saw the cattle in question on 
the property of one Walsh, not a party herein, near Cameron, Montana, 
that they saw them “out on a couple of sections” “in three or four differ- 
ent bunches” with about 130 or 140 yearling steers. (Tr. 102-3) 

It is undisputed that, in about mid-January of 1979, respondent 
Boeckman phoned complainant Thomas E. Lane and indicated that he 
was looking for breeding stock for Sohler, and Lane told him about the 
Walsh cattle. Boeckman testified (Tr. 25 et seq.) that during that phone 
call he made rough notes, and immediately thereafter he transcribed 
them as follows (Respondents’ Exhibit 1): 


250 hereford coming two yr. old heifers. 
100—3 + 4 yr. olds (also hereford) 600.00. 
All bred to hereford bulls to start calving March 1. 


Rancher will stand the blood test. Heifers were pregnancy 
tested between Xmas & New Years & all have the preg test 
tag in ear. 


Bulls were on for 59 days. 
A thirty head cut on the heifers at 540.00. 
Rancher says heifers will weigh 775 to 800. 


Buyer says 750 to 775. Three yr. olds should weigh 900. 4 
yr. olds 950 to 1000. 


Should be slightly more 4 yr. olds than 3 yr. olds. 


Conflicting testimony was introduced about what was said about the 
weight of the cattle. With respect to most of them, it is undisputed that 
Lane told Boeckman that they weighed 750 to 775 pounds. With respect 
to the larger cattle, Boeckman testified (Tr. 15, 28) that Lane told him 
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there were 100 three and four year olds, that the three year olds weighed 
900 pounds and the four year olds weighed 950 to 1000 pounds, and that 
there were more four year olds than three year olds. Lane testified (Tr. 
78) that he told Boeckman “there were about 80 head of mostly three’s 
and a few common 4’s because the three year olds were the heifers that 
were dry the year before that he ran over. I said those heifers would 
probably weigh around, oh, 825 to maybe 875. He mentioned the fact 
that there were two or three of them big cows in there, there were a few 
odd head in there that could weigh 950, maybe 1,000.” With respect to 
the smaller cattle, Lane testified (Tr. 78) that he told Boeckman “there 
was a light end on those cattle that are going to weigh 625 and 650 and 
they damn sure won’t weigh 650.” Boeckman denied (Tr. 17) that any- 
thing was said about smaller cattle until they were in transit to Sohler’s 
place of business. Boeckman’s notes, quoted above, support his version 
of what was said about the larger cattle, but this note, “A thirty head cut 
on the heifers at 540.00,” quoted above, when most of the cattle were 
priced at $600.00 per head but the smaller ones were priced at $540.00, 
supports Lane’s version of what was said about the smaller cattle. 

Conflicting testimony was introduced as to whether Lane’s description 
to Boeckman, when they talked in mid-January of 1979, should be un- 
derstood to be what he had observed earlier or what he predicted the cat- 
tle would weigh later when they arrived at Sohler’s place of business. 
However, Sohler testified: 


[Tr. 43-4] Q. In your experience, from the time you ob- 
serve cattle in winter months until they’re actually deliv- 
ered—and suppose for the purpose of this question, some 
30 days may have elapsed, in extreme difficult weather 
conditions, would you expect the cattle to shrink in 
weight? 


A. Yes, I would, depending on the care that the cattle 
have. Many good cattlemen experience severe weather; but 
with proper care, they may not gain any weight, but, on 
the other hand, they don’t necessarily have to lose a lot of 
weight. 


xweewekkk xk 


[Tr. 47] Q. Would you find it inconsistent that Mr. Lane 
could have inspected the cattle some 30 days before deliv- 
ery and if there was extreme weather conditions, and if he 
had no control over the rancher/owner’s care of the ani- 
mals, that you would expect a more severe shrink than nor- 
mal? 
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A. I would say probably, like I stated a little bit ago, that I 
wouldn’t necessarily expect a large shrink. I wouldn’t ex- 
pect the cattle to gain and get much bigger in adverse con- 
ditions, but it’s not customary in the ranching business or 
feeding business that they necessarily go backwards, be- 
cause this is not expected. 


This testimony indicates that, as of mid-January when Lane and Boeck- 
man talked for the first time about the cattle, they could reasonably be 
expected, barring something unforeseen, to weigh upon delivery what 
they had weighed when Lane had seen them before. Thus, whether Lane 
was telling Boeckman what they had weighed when he had seen them or 
was predicting what they would weigh later when they were delivered, 
he would have given Boeckman the same figures in either case. 

Conflicting testimony was introduced as to what the average weight of 
the cattle would have been according to Lane’s estimate in mid-January. 
However, all such testimony was based on assumptions as to how many 
of the larger cattle would have weighed 950 pounds, how many 900 
pounds, etc., whether the two year olds would have weighed 750 pounds, 
775, or some figure in between, etc. That testimony must be regarded as 
conjecture. 

It is undisputed that the price agreed-on between Lane and Walsh was 
$585.00 per head regardless of size, and the price agreed-on between 
Lane and Boeckman was $540.00 per head for 30 and $600.00 per head 
for the rest, the difference, amounting to about $9.50 per head, to be 
kept by complainants. Lane testified (Tr. 77) as follows: 


Q. So the difference between the $585 and the $600 on 
the—. 


A. (Interrupting) It amounted to about $9.50 a head com- 
mission. 


Q. So that the price you paid, do you remember what the 
total check you paid was to Mr. Walsh? 


A. It was $190,000 something. 
Q. And was this agreeable with Mr. Boeckman? 
A. Right. 


With respect to whether Boeckman or Sohler were ignorant of what 
complainants paid the sellers and what they were to keep for them- 
selves, or were dissatisfied with it, the record contains no allegation or 
evidence. 





368 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 40 A.D. 363 

In mid-January, 1979, after reaching an agreement with Boeckman, 
Lane issued a check to Walsh as down payment on the cattle. 

On Thursday, February 1, 1979, Lane arrived at Walsh’s property 
with trucks arranged-for by Boeckman, and observed that the cattle had 
lost weight since the time when he had seen them earlier. Lane testified 
without contradiction that the weather had been unusually harsh, in ad- 
dition to the fact that the cattle had been “locked up all night.” (Tr. 77) 
Lane then rejected a few cattle and accepted 326. He gave Walsh checks 
for amounts figured at $585.00 per head, and later drew a draft on Soh- 
ler for an amount figured at $540.00 per head for 30 and $600.00 per 
head for the rest. He deposited the draft, for collection through banking 
channels, in the same bank on which he had drawn the checks to the 
sellers. That night, while the cattle were in transit, Lane phoned Boeck- 
man and told him about the loss in weight and “that the cattle looked 
pretty damn tough.” (Tr. 77) 

The next night, Friday, February 2, the cattle arrived at Sohler’s place 
of business and Boeckman saw two loads of them for the first time and 
was dissatisfied with them. Boeckman then phoned Sohler and they dis- 
cussed rejecting the cattle but made no decision about it. Boeckman then 
phoned Lane. The only testimony about what was said in that phone call 
was Lane’s (Tr. 86-7): 


Q. When you heard from Mr. Boeckman, what did he tell 
you? 


. He said the cattle sure looked tough. 


. Did he refuse delivery or say they were unacceptable? 
. No. 


. What was his suggestion? 


. Well, there really was no suggestion. He just said they 
would probably look better after they got them filled up 
and keep them on hay for a few days. The cattle would 
have to fill up. 


The next day, Saturday, February 3, Sohler saw the cattle for the first 
time and was dissatisfied with them. However, neither Boeckman nor 
Sohler had any further contact with complainants until the following 
Thursday evening, February 8. 

During that day, Sohler offered the cattle for sale at his auction, sold 
32, and “no-saled” the rest. Boeckman phoned Lane after that and told 
him that Sohler would refuse to pay his draft. Lane later phoned Sohler, 
who told him the same thing. The explanation was in substance that the 
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cattle did not weigh as much as Lane had told Boeckman they weighed 
when they had talked in mid-January. Boeckman and Sohler indicated 
no dissatisfaction with the age, quality or health of the cattle. They indi- 
cated dissatisfaction only with their weight. 

It is undisputed that, when the cattle were sold, 32 on February 8, the 
rest on February 13, their total weight was 241,210 pounds, an average 
of 740. How much weight they gained after delivery, if any, is not 
known, although Sohler testified to an estimate of this. 

There was conflicting testimony as to whether the transaction in dis- 
pute was a purchase by complainants for their own account and resale to 
Sohler, or a purchase by complainants as agents for Sohler. At the open- 
ing of the hearing the following colloquy took place (Tr. 8-9): 


MR. HUPPERT: Maybe I could try a proposed stipulation 
and see if it is what we agreed on? 


May it be stipulated that Mr. Lane purchased 326 head of 
cattle for Gene Sohler at Jim Boeckman’s request from 
Gene Walsh for $190,710, and that Gene Sohler has paid 
to Lane the sum of $173,003. 


MR. OLSEN: Only one correction, its Gail Sohler. 
MR. HUPPERT: Gail. I’m sorry. 
MR. OLSEN: I think that’s correct. 


MR. HUPPERT: May it be further stipulated that it was 
intended that Mr. Sohler would pay Mr. Lane something in 
addition to the amount he paid Walsh for the cattle repre- 
senting Mr. Lane’s commission? 

MR. OLSEN: Yes. 


MR. HUPPERT: I guess our final request for a stipulation 
would be may it be stipulated that Jim Boeckman in all 
times affecting this proceeding was the agent of Gene Soh- 
ler? 


MR. OLSEN: Gail. 
MR. HUPPERT: Gail. 
MR. OLSEN: We have no objection to those. 
This stipulation relieves us of the task of weighing that conflicting testi- 


mony. According to the stipulation, complainants purchased as agents 
for Sohler. 
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It is undisputed that Lane issued to the sellers complainants’ checks 
for a total of $190,710.00 (326 head at $585.00 per head), and drew a 
draft on Sohler for $193,800.00 (30 head at $540.00 per head, plus 296 
head at $600.00 per head), that the latter was what Sohler had agreed to 
pay complainants on account of the cattle, and that Sohler has paid com- 
plainants a total of $173,003.60, or $20,796.40 less than the amount of 
Lane’s draft on him. 

In the past we have held failure to reimburse an agent in full for live- 
stock purchased on order to be an unjust practice in violation of section 
307 (a) of the Act (7 U.S.C. 208 (a) ). Sohler v. Clark, 33 A.D. 654 (1974); 
Sitting Bull v. Shol, 32 A.D. 1479 (1973); Frank Novy v. Western Iowa 
Farms Co., 33 A.D. 23 (1974). Thus, on the basis that complainants pur- 
chased as agents for Sohler and have received $20,796.40 less than full 
reimbursement for what they advanced plus what Sohler agreed to pay 
them in the same connection, we must hold that an obligation of Sohler 
to pay complainants $20,796.40 is established prima facie so that Sohler 
would have the burden of establishing justification for failing to do so. 
Gus Z. Lancaster Sk. Yds. v. Williams, Williams v. Trenton Livestock, 
37 A.D. 1385, 1397-1400 (1978) (discussion of liability of respondent 
Trenton on claim of Williams). 

We cannot find such justification to have been established by this rec- 
ord. In judging the sufficiency of the evidence to carry Sohler’s burden, 
we believe that certain facts are particularly significant. In mid-January 
of 1979, Boeckman did not give Lane an order to buy cattle meeting 
specifications, as in Morris Hertz & Son v. Port City Stockyards, 26 A.D. 
37, 380 (1967) and Vance v. Goodwin, et al., 31 A.D. 51, 731 (1972), but 
Boeckman and Lane discussed particular cattle, and Sohler received 
those cattle so far as the record shows, as in Sitting Bull, supra. Also, 
Sohler’s dissatisfaction with the cattle was based only on their weight, 
and the testimony was inconclusive as to what the animals were sup- 
posed to weigh and what they did weigh upon arrival at Sohler’s place of 
business on Friday night, February 2. Also, Sohler held them until the 
following Thursday, February 8, offered them for sale at auction, and 
decided which ones to sell and which ones to “no-sale” at that auction, by 
himself, without seeking instructions from Lane or anyone else, thus ex- 
ercising dominion and control over the cattle as his own property and 
not that of someone else. In the latter connection, see Villines v. Moberg, 
24 A.D. 64 (1965); U. B. Livestock v. Clark, 25 A.D. 595 (1966); Morris 
Hertz & Son, supra; Southwest Cattle Co. v. Betts, 28 A.D. 426 (1969); 
and Grossnickle v. Morrison, Inc., 33 A.D. 634 (1974). Also, after the 
sale of February 13, Sohler owned at least an interest in 218 of the cat- 
tle, as will be seen from the following. 

It is undisputed that on Saturday, February 10, Lane traveled to Soh- 
ler’s place of business, met with Boeckman and Sohler, and offered to 
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pay $8,000.00 if Sohler would honor his draft through banking channels 
so that complainants would not have trouble with their bank. This offer 
was not accepted. There was conflicting testimony as to what else was 
said. Boeckman and Sohler testified that the parties agreed that com- 
plainants would own the cattle remaining after the February 8 sale, and 
Sohler would sell them for complainants’ account. Lane testified that he 
agreed to no such thing, that Sohler was to offer them for sale at auction 
and to buy them himself if they did not bring enough to total, with the 
net proceeds of the February 8 sale, at least $185,800.00 (the amount of 
Lane’s draft less $8,000.00), so that in any case complainants would re- 
ceive at least that amount and perhaps more. It is undisputed that the 
remaining cattle were offered for sale at Sohler’s auction the following 
Tuesday, February 13, and that 218 of them were bought by one Heine, 
not a party herein, under an arrangement with Sohler, the details of 
which are not clear from the record. Heine’s affidavit (Investigation Re- 
port, Exhibit 11) shows that the Sohler would “finance the cattle and the 
feed costs would be split down the middle. I [Heine] was to furnish the 
feed, labor and feedlot facility.” 

Respondents contended in their brief (page 13), about Lane’s offer on 
February 10 to pay Sohler $8,000.00 if Sohler would honor his draft, 
that it was “further reinforcement for the respondents’ position.” Before 
that offer, Lane had issued complainants’ checks to the sellers and 
drawn a draft on Sohler for reimbursement, and the cattle had been de- 
livered to Sohler, and Lane had received notice that the draft would not 
be paid, so it is clear that a dispute existed between complainants and 
Sohler when Lane made that offer. In view of that, Lane’s offer must be 
regarded as a settlement offer. Such offers are not taken as admissions. 
15A Am Jur 2d Compromise and Settlement §5, Policy of law to encour- 
age compromise and settlement. 

Respondents in their brief contend that the Secretary lacks “subject 
matter jurisdiction” in this case, giving no reasoning but citing cases 
which have held it impossible for a single transaction to be violative of 
section 307 (a) of the Act (7 U.S.C. 208 (a) ): 


It shall be the duty of every stockyard owner and market 
agency to establish, observe, and enforce just, reasonable, 
and nondiscriminatory regulations and practices in respect 
to the furnishing of stockyard services, and every unjust, 
unreasonable, or discriminatory regulation or practice is 
prohibited and declared to be unlawful. 


on the basis, in substance, that a single transaction cannot be a “prac- 
tice” or course of conduct of the respondent. We have consistently inter- 
preted the Act as providing authority to order reparation based on a sin- 
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gle transaction on the ground that the word “practice” in the above quot- 
ed prohibition refers, not to a practice of a particular respondent, but to 
a practice of the regulated industry. 

Congress, in writing the prohibitions in section 307 and certain other 
sections of the Act as prohibitions of unjust or unfair “practices,” had in 
mind the futility, in regulating a dynamic and changing industry, of 
specifying every act which should be prohibited, and intended, by those 
prohibitions and the provisions for administrative proceedings, to dele- 
gate broad discretion to the Secretary, subject to judicial review to pre- 
vent abuse, to determine from time to time what specific acts would be 
prohibited. This is clear in the following remarks in the debates on the 
Act, at 61 Cong. Rec. 1887: 


MR. ANDERSON. * * * 


It was asserted by the gentlemen who preceded me, to 
whom I have referred, that if there was to be a regulation 
of this industry it should be in direct prohibitions of law. 
We have been trying direct prohibitions of law for more 
than 100 years. They have proven absolutely inadequate 
for the regulation of industries as large and as industrially 
powerful as these with which we are now dealing. 


Industry is progressive. The methods of industry and of 
manufacture and distribution change from day to day, and 
no positive iron-clad rule of law can be written upon the 
statute books which will keep pace with the progress of in- 
dustry. So we have not sought to write into this bill arbi- 
trary and iron-clad rules of law. We have rather chosen to 
lay down certain more or less definite rules, rules which 
are sufficiently flexible to enable the administrative au- 
thority to keep pace with the changes of methods in distri- 
bution and manufacture and in industry in the country. Do 
the gentlemen who oppose this legislation object to prohib- 
iting unfair practices and devices in commerce? Do they 
desire that the business of the country, or any of it, shall 
continue to use unfair methods or devices in commerce? Do 
they object to prohibiting discriminations against locali- 
ties or against persons of this potentially and actually 
powerful industry? 


* * * Tf we are going to have any sort of supervision of 
this industry we must set up some agency which can ac- 
quire the necessary technical and practical information in 
regard to the operation of the industry and the manufac- 
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ture and distribution of the products involved, so that that 
agency can deal with the offenses committed on the basis 
of the actual knowledge gained over a considerable period 
oftime, * * * 


* * * We have got to set up some sort of agency which, 
through an accumulation of experience, and after hearings 
and investigation and inquiry, can acquire the technical 
knowledge as to the operation of the industry necessary to 
enable that agency to act in a practical and sound manner. 
And so we have sought to set up in this bill an agency 
which can, through a close contact with the industry and 
from inquiry and investigation and through hearing of 
complaints, acquire the information that will enable it to 
deal with the industry upon a sound and practical basis. 


From this part of the legislative history, and also the colloquy between 
Senators Kendrick and Simmons at 61 Cong. Rec. 2615-16, it is clear 
that, in prohibiting “every unjust * * * practice,” Congress was re- 
ferring, not to a course of conduct of a particular respondent, but to a 
course of conduct of the industry as a whole. 

This interpretation of the word “practice” is supported by Neugebauer 
v. Ryken, Civ. 74-4018, USDC, D. So. Dak., So. Div., 1975, 34 A.D. 
1712, a court case in which a reparation order under the Act was en- 
forced. Neugebauer involved a single sale of 20 heifers by misrepresenta- 
tion. The Court, reviewing the legislative history, held, “It would defeat 
the purpose of the Act to hold that the Secretary was devoid of jurisdic- 
tion in the instant case merely because the defendant has not made mis- 
representations to the plaintiff or to other purchasers in the past.” 

This interpretation of the word “practice” is also supported by recent 
action of Congress itself. In 1976, Congress added to the Act section 
409, 7 U.S.C., 1976 Ed., 228b, which includes the following: 


(c) Any delay or attempt to delay by a market agency, 
dealer, or packer purchasing livestock, the collection of 
funds as herein provided, or otherwise for the purpose of 
or resulting in extending the normal period of payment for 
such livestock shall be considered an “unfair practice” in 
violation of this Act. Nothing in this section shall be 
deemed to limit the meaning of the term “unfair practice” 
as used in this Act. 


This provision clearly refers to a single transaction and places it within 
the prohibitions of unjust and unfair practices, and reflects Congress’ 
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understanding that the prohibition of “every unjus 
apply to a single transaction. 

The two United States Courts of Appeals which have considered this 
question have both, notwithstanding certain obiter dicta, enforced the 
reparation orders involved in the cases before them, which were based 
on few or single transactions. Hays Livestk. Com’n. Co., Inc. v. Maly 
Livestk. Com’n. Co., Inc., 498 F. 2d 925, 33 A.D. 1122 (10 Cir., 1974); 
Rice v. Wilcox, 630 F. 2d 586, 39 A.D. 883 (8 Cir., 1980). Our adminis- 
trative decisions involved in those court cases were Hays Livestock v. 
Maly Livestock, 29 A.D. 216, 423, 788 (1970); Rush Country Sale Co. v. 
Maly Livestock, 29 A.D. 386, 553, 922 (1970); Plainville Livestock v. 
Maly Livestock, 29 A.D. 393, 552, 920 (1970); and Rice v. Wilcox, 34 
A.D. 1651, 35 A.D. 212 (1976). 

In Hays a dealer bought cattle in four transactions and, in payment, is- 
sued drafts on a market agency to which the cattle were delivered and 
consigned for resale. The market agency sold the cattle and dishonored 
the four drafts, keeping the proceeds on account of the dealer’s debt to 
it. In three reparation cases, one involving two transactions and the 
others involving one transaction each, we ordered both the dealer and 
the market agency to pay reparation to the sellers and the Court of Ap- 
peals upheld our orders. Its opinion refers to other cases holding a single 
transaction not to be within the prohibition of “every unjust * * * prac- 
tice” and states about them, 498 F.2d at 930: 


or x * 


practice” may 


Federal courts have been at pains to point out that the 
Packers and Stockyards Act did not make of the Secretary 
a collecting agency. More specifically, the Act was not de- 
signed to provide a remedy for every worthless check or 
dishonored draft. 


However, it also states about those cases, 498 F.2d at 931: 


In any event, to the extent that the district court cases are 
not factually distinguishable, we respectfully decline to 
follow them. 


In Rice a dealer bought cattle in a single transaction but gave the seller 
no check or draft or other payment for them. The dealer then delivered 
the cattle to a market agency which sold them and kept the proceeds on 
account of the dealer’s debt to it, less a small amount refunded to the 
dealer. We ordered both the dealer and the market agency to pay repara- 
tion to the sellers and the Court of Appeals upheld our order, making a 
finding of a practice of the respondents in the case in that for some 
months the dealer had been buying livestock and paying for them with 
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checks drawn on the bank account of the market agency. Its opinion 
states, 630 F.2d at 591: 


[W]e emphasize that isolated transactions do not consti- 
tute a practice. 


However, it also states, 630 F.2d at 592: 


We agree with Chief Judge Nichol that the purposes of the 
Act are not served by interpreting the term “practice” to 
require several acts of dishonoring checks. Neugebauer v. 
Ryken, supra, 34 Agric. Dec. at 1715-17. 


Guenther v. Morehead, 272 F. Supp. 721 (S.D. Iowa, C.D., 1967) is the 
leading court decision that we do not have jurisdiction to issue a repara- 
tion order based on a single transaction. We believe it was in error. Also, 
the opinion in McClure v. E. A. Blackshere Company, 231 F. Supp. 678 
(D. Md., 1964) contains language to the same effect, which is obiter dicta. 
in that the Court, on diversity jurisdiction, held in favor of the complain- 
ant as we did, for a greater amount than we did. Our administrative deci- 
sions involved in those court cases were Guenther v. Milan Livestock 
Auction, 24 A.D. 787 (1965) and McClure-Burnet Comm’n. Co. v. E. A. 
Blackshere Co., 20 A.D. 351, 475, 600 (1961). Neither the Secretary nor 
the United States was a party in either of those cases. In each of those 
cases the Court cited general definitions of the word “practice,” found in 
various authorities, and concluded that a single transaction was not a 
“practice” of the respondent, without considering whether, as discussed 
above, Congress in section 307 (a) intended the word “practice” to refer 
to a practice of the regulated industry. 

In Guenther the Court also considered the decisions in Stafford v. 
Wallace, 258 U.S. 495, and Denver Stock Yard v. Livestock Assn., 356 
U.S. 282, in which the Supreme Court discussed the provisions of the 
Act which were intended to impair the monopolistic power of the “big 
five” packers. In neither of them did the Supreme Court hold the Act not 
to contain other provisions intended to accomplish other purposes, such 
as were referred-to in the debates, 61 Cong. Rec. at 1801, as follows: 


[I]n the case of the packers * * * the matters to be dealt 
with are great questions of combinations and monopolies 
and methods and practices of unfair competition, usually 
of great magnitude and country wide in their effect; 
whereas in the case of the stockyards the evils to be dealt 
with are a multiplicity of more or less minor matters, such 


as minor injustices against shippers and purchas- 
ers * * * * 
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In Guenther the Court also considered DeVries v. Sig. Ellingson & Co., 
100 F. Supp. 781 (D. Minn., 3d Div., 1951) and Sig Ellingson & Co. v. De- 
Vries, 199 F. 2d 677 (8 Cir., 1952), cert. den. 344 U.S. 934. The opinion 
of the Court of Appeals in DeVries of course does contain the language 
quoted in the Guenther opinion, 272 F. Supp. at 726-7. However, that 
language is obiter dicta, as will be seen from the following. DeVries in- 
volved a sale of cattle by a market agency as agent for a consignor who 
had obtained the cattle by use of a worthless check. The action was 
brought by the consignor’s defrauded seller against the market agency to 
recover damages for conversion. The defendant market agency contend- 
ed that the Act compelled it to sell the cattle for the dishonest consignor, 
and the Courts held that it did not. The basis for this holding is sum- 
marized in the Court of Appeals opinion, 199 F.2d at 679, as follows: 


The Act was aimed at unjust discriminations incompatible 
with public utility operations, but it in no wise impairs the 
freedom of the market agencies to adopt proper measures 
to prevent and suppress frauds. 


The basis is also summarized in the District Court opinion, 100 F. Supp. 
at 786-7, as follows: 


Certainly it is not wrongful discrimination to refuse to aid 
a criminal in perpetrating a crime. 


The language of the DeVries opinion quoted in the Guenther opinion 
was not necessary to the Courts’ holding with respect to the Act in 
DeVries, and is obiter dicta on that basis. 

The Guenther opinion, after quoting DeVries, refers to United States 
v. Kramel, 234 F.2d 577 (8th Cir., 1956) and Adams v. Greeson, 300 
F.2d 555 (10th Cir., 1962). Those also were actions to recover damages 
for conversion, brought against market agencies, based on sales they 
made as agents for consignors contended to have acted in fraud of the 
plaintiffs. In Kramel, the applicable state law on conversion was found, 
in two state court decisions, to exempt market agencies subject to the 
Act from actions for conversion where they had no knowledge of any de- 
fect in title of their consignors, and where they were not negligent in 
that respect. Apart from that, the Act was not involved. In Adams the 
opinion contains, 300 F.2d at 557-8, the following: 


The Packers and Stockyards Act does not undertake to fix 
the respective rights of the parties to a transaction in 
which the owner of livestock delivers possession thereof to 
a purchaser who gives in payment therefor a worthless 
check. The Act does not have the effect of altering in part 
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or superseding in whole the respective rights of the imme- 
diate parties under state law to a transaction of that kind. 


If any contention was made about the Act, on which this was a decision 
rather than obiter dicta, the Adams opinion does not show it. 

Notwithstanding the language of the DeVries opinion quoted in the 
Guenther opinion, which as explained above is obiter dicta, and the 
above-quoted language of the Adams opinion, the Act does provide for 
reparation orders at sections 308 and 309, 7 U.S.C. 209, 210, as can be 
verified by a brief reading of those two sections. It also makes the repa- 
ration provisions “in addition to” remedies “existing at common law or 
by statute.” About the conclusion that the Secretary does not have juris- 
diction to issue a reparation order based on a single transaction, it does 
not follow from DeVries, Kramel or Adams since, so far as the published 
opinions show, none of those cases involved either the reparation provi- 
sions or the issue whether a single transaction can be within the term 
“practice” under the Act. 

In the Guenther opinion the following also appears, 272 F. Supp. at 
787; 


It would seem that there is no jurisdictional basis for the 
adjudication of the Department under this Section [section 
312 of the Act, 7 U.S.C. 213] as there must be a cease and 
desist order and a violation thereof before a complaint for 
damages may be pursued. United States v. Brown, 4 F.2d 
270, 271 (D. Okl.) 


Brown was a criminal prosecution under the conspiracy statute for a vio- 
lation of section 312, without a previous cease and desist order. The 
Court sustained a demurrer to the indictment because of the lack of a 
prior cease and desist order. However, the section of the Act involved in 
Brown, section 312, is not one of the reparation provisions, and Brown 
did not involve the reparation provisions and does not support the con- 
clusion about those provisions for which it was cited in Guenther. Fur- 
ther, the reparation provisions, sections 308 and 309, 7 U.S.C. 209, 210, 
simply do not provide what the above-quoted language in Guenther says, 
as can be verified by briefly reading them. 

In Guenther the Court cited United States v. Donahue Bros., 59 F.2d 
1019 (8th Cir. 1932), Swift & Co. v. United States, 317 F.2d 53 (7th Cir., 
1963), and Bowman v. United States Department of Agriculture, 363 
F.2d 81 (5th Cir., 1966), as being “grounded upon that distinction,” re- 
ferring to the distinction between a single transaction and a course of 
conduct. Donahue and Bowman did not involve either the reparation 
provisions of the Act or the issue whether a single transaction can be 
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within the term “practice” under the Act, as can be verified by reading 
the published opinions. The only part of the Swift opinion which refers 
to that issue is the following: 


Swift contends its “single sale lasting only three days on a 
single item” was not a violation under a reasonable inter- 
pretation of the Act. In support of its contention it cites 
Muller & Co. v. Federal Trade Commission, 142 F.2d 511, 
519 (6th Cir. 1944). There an entire course of conduct was 
at issue and what the court said about specific acts has no 
relevancy here. In this case we are dealing with an act of 
Congress making it a violation to “(a) * * * use any un- 
fair, unjustly discriminatory, or deceptive * * * device; 
(b) Make or give * * * any undue or unreasonable prefer- 
ence or advantage to any particular person * * * in any 
respect whatsoever.” (Emphasis added.) We think the 
broad language “any” and “in any respect whatsoever” cov- 
ers the single sale of 117,000 pounds of “picnics” to Kroger 
during the period April 23 to May 3. Wilson & Co. v. Ben- 
son, 286 F.2d 891 (7th Cir. 1961). The fact that the inde- 
pendents here are small businessmen, Klor’s v. Broadway- 
Hale Stores, Inc. 359 U.S. 207, 213 (1959), has no bearing 
on the antitrust principle which inspires the act in ques- 
tion. (Footnote reference omitted) 


This does not support the conclusion that a single transaction cannot be 
within the term “practice” under the Act. Moreover, it lends some sup- 
port to our position that a single transaction can be within that term. 

The Guenther opinion also discusses Capitol Packing Company v. 
United States, 350 F.2d 67 (10th Cir., 1965). That case did not involve 
either the reparation provisions of the Act or the issue whether a single 
transaction can be within the term “practice” under the act, as can be 
verified by reading it. 

The authorities cited in Guenther do not support its conclusions about 
our jurisdiction in reparation cases. 

So far as the published opinions in Guenther and McClure show, the 
Courts did not consider the correct basis for our jurisdiction in repara- 
tion cases and rule on it. We assume that it was not presented by the par- 
ties in those cases. 

As explained above, notwithstanding the obiter dicta in McClure, the 
decision in Guenther, and other decisions following them, we have juris- 
diction under the Act to issue a reparation order based on a single trans- 
action. However, in the case before us there are facts of the sort which in 
Rice were held to confer jurisdiction notwithstanding the “single trans- 
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action” issue. In Rice the Court of Appeals found that there was a course 
of conduct of the respondents in that case in that for some months the 
respondent dealer had been buying livestock and paying for them with 
checks drawn on the bank account of the respondent market agency. In 
this case it is undisputed that over several years the parties to this case 
had had other transactions prior to the one involved in this case, that in 
all such transactions respondent Boeckman placed orders with the com- 
plainants for cattle, disclosing that the cattle were for respondent 
Sohler, that the complainants issued their own checks to the sellers and 
drew drafts on Sohler for reimbursement, and that the cattle were 
shipped from the sellers directly to Sohler’s place of business. Further, 
complainant Thomas E. Lane testified without contradiction (Tr. 83) 
that, in the fall of 1978, shortly before the events involved herein, he 
had purchased cattle for Sohler and had estimated their weight at 
750-765 pounds about 60 days before delivery. Because of drought 
which occurred after Lane made that estimate, the cattle only weighed 
715 pounds at delivery. However, at that time the market was such that 
the cattle were worth more money at the lighter weight than they would 
have been worth at the heavier weight. Sohler honored Lane’s draft not- 
withstanding the difference in weight at delivery from Lane’s earlier 
estimate. Thus, there was an unjust course of conduct of respondent 
Sohler in this case if there was such a course of conduct of the respond- 
ents in Rice. 

This decision and order is the same as a decision and order issued by 
the Secretary of Agriculture, being issued pursuant to delegated author- 
ity, 7 CFR §2.35, 42 F.R. 4395, as authorized by Act of April 4, 1940, 54 
Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 2 of 
1953 (5 U.S.C., 1976 Ed., appendix p. 764). It constitutes “an order for 
the payment of money” within the meaning of section 309 (f) of the Act 
(7 U.S.C. 210 (f) ). 

Under that section if respondent Gail F. Sohler does not comply with 
this order within the time limit in this order, complainants Thomas E. 
Lane and Robert D. Lane may within one year of the date of this order 
file in the district court of the United States for the district in which 
they reside or in which is located the principal place of business of re- 
spondent Sohler, or in any state court having general jurisdiction of the 
parties, a petition setting forth briefly the causes for which they claim 
damages and this order in the premises. That section further provides 
that such suit in the district court shall proceed in all respects like other 
civil suits for damages except that the findings and orders herein shall 
be prima facie evidence of the facts herein stated, and the petitioners 
shall not be liable for costs in the district court nor for costs at any subse- 
quent stage of the proceedings unless they accrue upon their appeal. 
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That section further provides that, if the petitioners finally prevail, they 
shall be allowed a reasonable attorney’s fee to be taxed and collected as a 
part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in any 
such suit be filed with the Hearing Clerk, USDA, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is fur- 
ther requested that if the construction of the Act, or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such 
fact be given to the Office of the General Counsel, USDA, Washington, 
D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see rule 17 of the Rules of Practice, 9 CFR 
§202.117, 43 F.R. 30517, July 14, 1978. 

On respondent Sohler’s right to judicial review hereof see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 Cir., 
1971). On complainants’ right to judicial review hereof, see 5 U.S.C. 
702-3 and United States v. ICC, 337 U.S. 426. 


ORDER 


The complaint herein is hereby dismissed as to respondent Jimmy 
Boeckman. 
Within 30 days from the date of this Order, respondent Gail F. Sohler 


shall pay to complainants Thomas E. Lane and Robert D. Lane the sum 
of $20,796.40 plus interest thereon at the rate of 13 percent per annum 
from April 1, 1979, until paid. 

Copies hereof shall be served upon the parties. 


(No. 20,520) 


W. D. LONG v. MAXWELL & FURNISH LIVESTOCK COMMISSION CO., and 
MARTIN HALFERT. P & S Docket No. 5710. Decided April 29, 
1981. 


Failure to establish position—Dismissal 


Where complainant failed to establish by a preponderance of evidence that respondent did 
not handle complainant’s cattle to insure complainant received the highest possible 
price for each head, the complaint is dismissed. 


G. Patrick Garrett, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
June 6, 1979, alleging that, with respect to a transaction on or about 
May 9, 1979: 


It appears Mr. Halfert removed one head of cattle from a 
larger group I sent to Maxwell & Furnish Commission 
Company and for no good reason, sold her for 32 1/2 cents 
a pound less than the others. 


My complaint is that Mr. Halfert, by his action, caused this 
animal to be sold at a time of day when most buyers were 
not present, in a type of sale which caused her to be held 
long past the time of usual sale and therefore added to her 
shrinkage weight. 


I also state this heifer’s weight was perhaps 50 pounds 
more than several other heifers in the same group. She was 
in good health and to sell her in this manner and price is a 
form of theft. 


The amount claimed was $250.00. 


Copies of the complaint and an investigation report prepared by the 
Packers and Stockyards agency of this Department and filed in this pro- 
ceeding pursuant to the Rules of Practice were served on respondents on 
September 10, 1979. A copy of the investigation report was served on 
complainant on the same day. 

Respondents answered and requested an oral hearing. 

An oral hearing was held on June 16, 1980 in Kansas City, Missouri 
before G. Patrick Garrett of the Office the General Counsel of this De- 
partment. Complainant Long and one witness testified. 

It is undisputed that, on Wednesday, May 9, 1979, complainant sent 
21 yearling calves consisting of 10 steers and 11 heifers to respondents 
to be sold for his account. He did not provide specific directions as to 
how the cattle should be sold. The cattle were sold on Thursday, May 10 
through the auction sale at the Kansas City Stockyards in one lot of 10 
steers, one lot of 10 heifers, and one single heifer. The 10 steers were 
sold on the basis of a weight figure of 4,800 pounds and a price of 
$108.75 per cwt. The 10 heifers were sold on the basis of a weight figure 
of 4,800 pounds and a price of $88.00 per cwt. The single heifer was sold 
on the basis of a weight figure of 605 pounds and a price of $55.50 per 
cwt. 

Complainant testified as follows. All 11 heifers were uniform in qual- 
ity and should have been sold in one lot, so that the single heifer would 
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have brought a price of $88.00 per cwt. rather than $55.50. That heifer 
brought a lower price than the others because it was sold as an odd lot 
toward the end of the auction sale at a time when most of the buyers 
were no longer present. If respondents thought that the one heifer 
should have been sold separately from the other 10 heifers, she should 
have been sold at the Wednesday auction since commission firms could 
sell stocker and feeder cattle in less than five head lots on that day. On 
Thursday, the day that the heifer in question was sold, cattle were first 
sold in lots of five head or more and lots of fewer than five head could 
not be sold until the end of the sale after all lots of five head or more had 
been sold. Had the single heifer been sold at the Wednesday auction, she 
would have been sold earlier in the sale when more prospective buyers 
were present, and consequently would have brought a higher price. 

The evidence presented by respondents, through the testimony of Eu- 
gene T. Furnish and the affidavit of Martin Halfert (investigation report 
exhibit 9), is essentially as follows. The one heifer did not match the 
other 10 and her inclusion in the lot would have resulted in the 11 head 
selling for a lower price per cwt. That heifer was longer, taller and heav- 
ier than the other heifers and looked like a two year old and might have 
lost a calf. The lot of 10 heifers did sell exceptionally well, and probably 
would have sold for less had they been sold with that heifer. That heifer 
was presented for sale before numerous buyers and brought a fair price 
considering her size and condition. 

With respect to whether the sale of the single heifer complained about 
was other than for market price per cwt. for such a single heifer at the 
time it was sold, or on incorrect weight, there is no evidence. We note in 
passing that respondents did not control the weighing of the livestock so 
far as the record shows. 

With respect to whether respondents were unfair in separating that 
heifer from the others, we have only complainant’s testimony that the 
11 heifers were a uniform lot, and respondents’ evidence that as a matter 
of judgment the most money was obtained for the 11 by selling 10 to- 
gether and one separately. 

With respect to whether respondents should have made the decision 
on May 9, when the cattle were delivered, how to sort them for sale, we 
have only complainant’s testimony that the truck driver told him that 
there was a discussion about this at the time of delivery, and the testi- 
mony of respondents’ witness Furnish that he did not remember that 
personnel of respondents looked at complainant’s cattle until the next 
morning. 

We simply cannot find complainant’s position to have been established 
by a preponderance of the evidence. See Agri-Link v. J. D. Shultz, 35 
A.D. 557, 1401 (1976). 
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This order is the same as an order issued by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 CFR §2.35, as au- 
thorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See 
also Reorganization Plan No. 2 of 1953, 5 U.S.C., 1976 Ed., App. p. 764. 
On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§ 202.117. 
On complainant’s right to judicial review, see 5 U.S.C. 702-3 and 
United States v.I.C.C., 337 U.S. 426. 
The complaint is hereby dismissed. 
Copies hereof shall be served on the parties. 


(No. 20,521) 


STEVE T. LIEB, for and on behalf of Himself and a Class of Shippers v. 
RONALD A. PATTON and LINDA PATTON and COFFEYVILLE LIVE- 
STOCK SALES Co., INC.. P&S Docket No. 5656. Complainant 
was given an opportunity to proceed with the instant case. No re- 
sponse having been filed, the complaint is deemed withdrawn and 
the file has been closed as of April 15, 1981. 
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DISCIPLINARY PROCEEDINGS 
(No. 20,522) 


In re HARVEST HOUSE MARKETING CorP., USA. PACA Docket No. 
2-5662. Decided January 8, 1981. 


Failure to pay in full—Revocation of license—Default 


Respondent’s failure to make full payment to 11 sellers constitutes repeated and flagrant 
violations of the Act. Respondent’s license is revoked. 


Andrew Y. Stanton, for complainant. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on October 15, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period July 1979 through February 1980, 
respondent purchased and accepted in the course of interstate commerce 
from 11 sellers, 16 lots of perishable agricultural commodities, but 
failed to make payment of the agreed purchase prices totaling 
$126,555.59. 

A copy of the complaint was served upon respondent who failed to file 
a timely answer thereto, denying the allegations in the complaint. Re- 
spondent did file a responsive document dated November 14, 1980. The 
time for filing an answer having run, and upon the motion of complain- 
ant for the issuance of a decision, (which was duly served upon the re- 
spondent) the herein Decision and Order, as corrected by the Adminis- 
trative Law Judge, is issued without further investigating or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Harvest House Marketing Corporation, USA, is a cor- 
poration whose address is P.O. Box 804, Traverse City, Michigan 49684. 

2. Pursuant to the licensing provisions of the Act, license No. 780234 
was issued to the respondent on November 9, 1977. This license has been 
renewed annually and was subject to renewal on November 9, 1981. 

3. Asis more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period July 1979 through February 1980, purchased and 
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accepted in the course of interstate commerce from 11 sellers, 16 lots of 
perishable agricultural commodities, but failed to make full payment of 
the agreed upon purchased prices in the amount of $126,555.59. 


CONCLUSIONS 


Respondent’s failure to pay to 11 sellers $126,555.59 for 16 lots of per- 
ishable agricultural commodities purchased and accepted in interstate 
commerce constitutes willful, flagrant and repeated violations of section 
2 of the Act (7 U.S.C. 499b), for which revocation of its license is war- 
ranted pursuant to section 8a of the Act (7 U.S.C. 499h (a) ), and the Or- 
der below is issued. 


ORDER 


Respondent’s license is hereby revoked. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service thereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in section 1.145 of 
the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on February 17, 1981—Ed.] 


(No. 20,523) 


In re ALEXANDER BROS. PRODUCE, INC. PACA Docket No. 2-5658. 
Decided February 2, 1981. 


Failure to pay promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
repeated and flagrant violations of the Act. Respondent's license is revoked. 


George Aubrey, for complainant. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), hereinaf- 
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ter referred to as the “Act,” instituted by a complaint filed on October 2, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period October 1979 through April 1980 
Respondent purchased and accepted in interstate commerce, from 61 
sellers, 239 lots of perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices in an amount 
totalling $459,170.14; and that again during the period June 12 through 
June 26, 1980, Respondent purchased and accepted in interstate com- 
merce, from 23 sellers, 78 lots of perishable agricultural commodities 
but failed to make full payment promptly of the agreed purchase prices 
in an amount totalling $138,596.30. 

A copy of the complaint was served upon Respondent on October 6, 
1980, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of Complainant for the is- 
suance of the default order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Alexander Bros. Produce, Inc., is a New Jersey cor- 
poration, whose address is 24 Dundee Avenue, Paterson, New Jersey. 

2. Pursuant to the licensing provisions of the Act, license number 
671992 was issued to Respondent on May 10, 1967. This license is next 
subject to renewal on or before May 10, 1981. 

3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, during the period October 1979 through April 1980 purchased, re- 
ceived and accepted 239 lots of perishable agricultural commodities 
from 61 sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $459,170.14. 

4. As is more fully set forth in paragraph 6 of the complaint, during 
the period June 12 through June 26, 1980, Respondent purchased, re- 
ceived and accepted 78 lots of perishable agricultural commodities from 
23 sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the 
amount of $138,596.30. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the transactions set forth in findings of fact numbers 3 and 4 above con- 
stitute willful, flagrant and repeated violations of section 2 of the Act (7 
U.S.C. §499b), for which the order below is issued. 
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ORDER 


Respondent's license is revoked. 

This order shall take effect on the 11th day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceed- 
ing within thirty (30) days after service, as provided in section 1.145 of 
the rules of practice (7 CFR 1.145). Copies of this order shall be served 
upon the parties. 

[The Decision and Order became final on March 14, 1981—Ed.] 


(No. 20,524) 


In re KALER PRODUCE COMPANY, INC. PACA Docket No. 2-5679. 
Decided February 9, 1981. 


Failure to pay promptly—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
repeated and flagrant violations of the Act. Respondent’s license is revoked. 


Edward Silverstein, for complainant. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “PACA”) instituted by a complaint filed, on November 14, 1980, by 
the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged in the 
complaint that, during the period October 1979 through August 1980, 
respondent purchased and accepted, in interstate commerce, from 25 
sellers, 172 lots of perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $385,891.88. 

A copy of the complaint was served upon respondent on November 18, 
1980, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the is- 
suance of a Default Order, the following Decision and Order is issued 
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without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Administrative Pro- 
ceedings Instituted By the Secretary (7 CFR 1.129; hereinafter “Rules of 
Practice”). 


FINDINGS OF FACT 


1. Kaler Produce Company, Inc. (hereinafter referred to as “respond- 
ent”) is a Florida Corporation whose last known address is 1265 N.W. 
22nd Street, Miami, Florida 33142. 

2. Pursuant to the licensing provisions of the PACA, license number 
204937 was issued to respondent on June 16, 1964. This license is next 
subject to renewal on or before June 16, 1981. 

3. As more fully set forth in paragraph 5 of the complaint, during the 
period October 1979 through August 1980, respondent failed to make 
full payment promptly of the agreed purchase prices, or balances there- 
of, totalling $385,891.88 for 172 lots of perishable agricultural commod- 
ities, purchased and accepted from 25 sellers in interstate commerce. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 172 transactions, set forth in Finding of Fact No. 3 above, consti- 
tutes willful, repeated and flagrant violation of section 2 of the PACA (7 
U.S.C. 499b) for which the order below is issued. 


ORDER 


Respondent's license is revoked. 

This order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice this Decision will become final with- 
out further proceedings 35 days after service thereof unless appealed to 
the Secretary by a party of the proceeding within 30 days after service 
as provided in section 1.145 of the Rules of Practice (7 CFR 1.145). 

Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on March 18, 1981—Ed.] 
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(No. 20,525) 


In re WANNAMELON, INC. PACA Docket No. 2-5666. Decided Febru- 
ary 10, 1981. 


Failure to make full payment promptly—Revocation of license—Default 


Respondent’s failures to make full payment promptly constitutes flagrant and repeated 
violations of the Act. Respondent’s license if revoked. 


George L. Aubrey, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), hereinaf- 
ter referred to as the “Act,” instituted by a complaint filed on October 
23, 1980, by the Acting Director, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agriculture. It is 
alleged in the complaint that during the period July 1979 through May 
1980 Respondent purchased and accepted in interstate commerce, from 
30 sellers, 131 lots of perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices in an amount 
totalling $344,596.26. 

A copy of the complaint was served upon Respondent on October 28, 
1980, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the Complainant for the is- 
suance of a default order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Wannamelon, Inc., is a New Jersey corporation, 
whose address is 87 Joseph Street, Newark, New Jersey. 

2. Pursuant to the licensing provisions of the Act, license number 
771771 was issued to Respondent on August 10, 1977. This license was 
renewed annually and was subject to renewal on August 10, 1980. How- 
ever, Respondent’s license was automatically suspended on June 19, 
1980, as provided under Section 7 (d) of the PACA (7 U.S.C. §499g (d) ), 
when Respondent failed to satisfy a reparation award issued in PACA 
Docket No. RD-76-263. This award has not been satisfied, and the sus- 
pension of Respondent's license remains in effect. 
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3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, during the period July 1979 through May 1980 purchased, received 
and accepted 131 lots of perishable agricultural commodities from 30 
sellers in interstate commerce, but failed to make full payment promptly 
of the agreed purchase prices, or balances thereof, in the total amount of 
$344,596.26. 


CONCLUSIONS 


Respondent’s failures to make full payment promptly with respect to 
the transactions set forth in findings of fact number 3 above constitute 
willful, flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
§499b), for which the order below is issued. 


ORDER 


Respondent’s license is revoked. 

This order shall take effect on the 11th day after this decision becomes 
final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceed- 
ing within thirty (30) days after service, as provided in section 1.145 of 
the rules of practice (7 CFR 1.145). Copies of this order shall be served 
upon the parties. [The Decision and Order became final on March 28, 
1981—Ed.] 


(No. 20,526) 


In re MORRIS PRODUCE. PACA Docket No. 2-5651. Decided Febru- 
ary 17, 1981. 


Failure to pay—Revocation of license—Default 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
repeated and flagrant violations of the Act. Respondent's license is revoked. 


Andrew Y. Stanton, for complainant. 
Decision by John G. Liebert, Administrative Law Judge. 
DECISION AND ORDER 


This is disciplinary proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter re- 
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ferred to as the “Act”), instituted by a complaint filed on September 18, 
1980, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period November 1979 through March 
1980, respondent purchased and accepted in interstate commerce from 
13 sellers, 25 lots of perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices totalling 
$43,412.70. 

A copy of the complaint was served upon respondent who failed to file 
an answer thereto. Therefore, the time for filing an answer having run, 
and upon the motion of complainant for the issuance of a decision, the 
following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Morris Produce, is an individual, Huey Morris, Jr., 
whose address is 814 Scott Street, Memphis, Tennessee 38112. 

2. Pursuant to the licensing provisions of the Act, license No. 741829 
was issued to the respondent on June 6, 1974. This license has been re- 
newed annually and is subject to renewal on June 6, 1981. 

3. As is more fully set forth in paragraph 5 of the complaint, respond- 
ent, during the period November 1979 through March 1980, purchased 
and accepted in the course of interstate commerce from 13 sellers, 25 
lots of perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed upon purchase prices in the amount of 
$43,412.70. 


CONCLUSIONS 


Respondent’s failure to pay to 13 sellers $43,412.70 for 25 lots of 
perishable agricultural commodities purchased and accepted in inter- 
state commerce constitutes willful, flagrant and repeated violations of 
section 2 of the Act (7 U.S.C. 499b), for which revocation of its license is 
warranted pursuant to section 8a of the Act (7 U.S.C. 499h (a) ), and the 
Order below is issued. 


ORDER 


Respondent’s license is hereby revoked. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice regarding procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
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ter service thereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 
Copies hereof shall be served upon the parties. [The Decision and Or- 
der became final on April 6, 1981—Ed.] 


(No. 20,527) 


In re ROZAK’S PRODUCE Co., INC. PACA Docket No. 2-5670. Decid- 
ed February 26, 1981. 


Failure to pay promptly—Facts and circumstances shall be published 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
wilful, repeated and flagrant violations of the Act. The facts and circumstances set 
forth shall be published. 


George L. Aubrey, for complainant. 
James L. Broughal, Bethlehem, Penn., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.), hereinaf- 
ter referred to as the “Act,” instituted by a complaint filed on October 
31, 1980, by the Acting Director, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agriculture. It is 
alleged in the complaint that during the period August 1979 through 
February 1980 Respondent purchased and accepted in interstate com- 
merce, from 35 sellers, 253 lots of perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices 
in an amount totalling $197,480.31. 

A copy of the complaint was served upon Respondent, who filed an an- 
swer thereto on November 25, 1980, which admitted the material allega- 
tions of fact contained in the complaint. Accordingly, the following Deci- 
sion and Order is issued without further investigation or hearing pur- 
suant to section 1.139 of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. Respondent, Rozak’s Produce Co., Inc., is a Pennsylvania corpora- 
tion, whose address is P.O. Box 1797, Allentown, Pennsylvania 18102. 

2. Pursuant to the licensing provisions of the Act, license number 
751542 was issued to Respondent on May 8, 1975. This license was re- 
newed annually, but terminated on May 8, 1980, pursuant to Section 
4 (a) of the Act (7 U.S.C. 499d (a) ), when Respondent failed to pay the 
required annual license fee. 

3. Asis more fully set forth in paragraph 5 of the complaint, Respond- 
ent, during the period August 1979 through February 1980 purchased, 
received and accepted 253 lots of perishable agricultural commodities 
from 35 sellers in interstate commerce, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, in the total 
amount of $197,480.31. 

4, On or about May 21, 1980, an involuntary petition in bankruptcy, 
designated as no. 80-1045 was filed against Respondent in the United 
States District Court for the Eastern District of Pennsylvania; which 
was converted to a Chapter 11 Arrangement by order of the Court dated 
September 16, 1980. 


CONCLUSIONS 


In the answer Respondent alleges that it is attempting to make pay- 
ment to its creditors pursuant to a Chapter 11 Plan of Arrangement. 
Even if this is ultimately successful it could never, at this late date, 
amount to full payment promptly as required by Section 2 of the Act. 

Respondent’s failure to make full payment promptly with respect to 
the transactions set forth in findings of fact number 3 above constitute 
willful, flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
§499b), for which the order below is issued. 


ORDER 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above shall be published. 

This Order shall take effect on the 11th day after this Decision be- 
comes final. 

Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party to the proceed- 
ing within thirty (30) days after service, as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 
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Copies of this order shall be served upon the parties. [The Decision and 
Order became final on April 11, 1981—Ed.] 


(No. 20,528) 


In re GARY’S PRODUCE CO. PACA Docket 2-5744. Decided March 
25, 1981. 


Net proceeds, failure to account truly and correctly—Failure to pay 
promptly—Suspension of license—Consent 


Respondent’s failure to account truly and correctly and to make full payment promptly of 
net proceeds constitutes flagrant and repeated violations of Act. Respondent's li- 
cense is suspended for 45 days. 


Edward Silverstein, for complainant. 
Charles Chorna, Los Angeles, Calif., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
referred to as the “Act”), instituted by a complaint filed on March 17, 
1981, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period August 1979 through October 
1980, Respondent, acting as an agent, received and accepted, in foreign 
commerce, 813 lots of vegetables, all being perishable agricultural com- 
modities, from 38 Mexican growers, sold the vegetables and realized the 
proceeds therefrom, but failed to account truly and correctly by underre- 
porting and underpaying these growers the net proceeds realized in the 
total amount of $7,700.00. 

A copy of the complaint was served on Respondent. Resondent filed an 
Answer, admitting all the material allegations of the complaint and has 
consented to the issuance of a decision and order in this case. Therefore, 
pursuant to Section 1.138 of the Rules of Practice (7 CFR 1.138), the fol- 
lowing decision and order is issued without further procedure or hear- 
ing. 
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FINDINGS OF FACT 


1. Respondent, Gary’s Produce Co., (hereinafter referred to as “Re- 
spondent”), is the sole proprietorship of Gary M. Bringino, whose ad- 
dress is Post Office Box 2270, Chula Vista, California 92012. 

2. Pursuant to the licensing provisions of the Act, license number 
761926 was issued to Respondent on July 21, 1976. This license has 
been renewed annually, and next subject to renewal on or before July 21, 
1981. 

3. The Secretary has jurisdiction over Respondent and the subject 
matter involved herein. 

4. Asset forth more fully in paragraph 5 of the complaint, during the 
period August 1979 through October 1980, Respondent, acting as the 
agent for 38 Mexican growers, received and accepted in foreign com- 
merce 813 transactions of vegetables, all being perishable agricultural 
commodities. Respondent sold the vegetables for the growers and 
realized the proceeds therefrom, but failed to account truly and correctly 
by underreporting and underpaying these growers the net proceeds real- 
ized, in the total amount of $7,700.00, in violation of Section 2 (4) of the 
PACA (7 U.S.C. 499b (4) ). 

5. Respondent has made full restitution to all growers the amounts 
due in respect of the transactions set forth in Findings of Fact 4 above. 

6. Respondent waives oral hearing, waives rights of appeal, waives 
the provisions of Section 10 of the Act as they pertain to 10 days’ notice 
before an Order may take effect, and waives the Initial Decision by the 
Administrative Law Judge. 


CONCLUSIONS 


Respondent’s failure to account truly and correctly and to make full 
payment promptly of the net proceeds due the growers as set forth in the 
Findings of Fact 4, constitute, willful, flagrant and repeated violations 
of Section 2 of the Act (7 U.S.C. 499b). 


ORDER 


Respondent’s license is suspended for 45 days. 

This order shall become effective April 1, 1981. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 
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(No. 20,529) 


In re UNITED FRUIT AND VEGETABLE Co., INC. PACA Docket No. 
2-5536. Decided April 3, 1981. 


Failure to pay—Revocation of license 


Respondent’s failure to make full payment promptly for numerous transactions constitutes 
wilful, repeated and flagrant violations of the Act. Respondent’s license is revoked. 


William J. Weber, Administrative Law Judge. 
Edward M. Silverstein, for complainant. 
Gerald H. Rosen, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge William J. Weber filed an initial decision 
and order on December 15, 1980, revoking respondent’s license for pay- 
ment violations. 

The respondent appealed to the Judicial Officer, to whom final admin- 
istrative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35).* 

Respondent requests oral argument before the Judicial Officer, but 
since the issues have been thoroughly briefed and oral argument would 
not seem helpful, respondent’s request for oral argument, which is dis- 
cretionary (7 C.F.R.§ 1.45(d) ), is denied. 

After careful consideration of the entire record in this proceeding, the 
initial decision and order is adopted as the final decision and order, with 
changes too minor to itemize. Additional conclusions by the Judicial Of- 
ficer follow Judge Weber’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 


This is a disciplinary proceeding brought under the Perishable Agri- 
cultural Commodities Act, 1930, (7 USC 499a et seq; “PACA” or “Act”) 
and related regulations (7 CFR 46.1 thru 46.45). 


* The office of Judicial Officer is a career position established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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A Complaint was filed in January 1980 by the Director of the Fruit 
and Vegetable Division, Agricultural Marketing Service (“AMS”), United 
States Department of Agriculture (“USDA”). 

It alleged that Respondent United Fruit and Vegetable Co., Inc.,' vio- 
lated section 2 of the PACA (7 USC 499b) when Respondent failed to 
make full payment promptly of the agreed purchase prices, or balances 
thereof, to 30 sellers of 127 lots of commodities under the Act totaling 
approximately $750,159.40. 

Respondent filed an Answer in which it denied any violations of the 
law or regulations. 

Trial was held April 23 1980 in Kansas City, Missouri. Complainant 
was represented by Edward M. Silverstein, Esquire, Office of the Gen- 
eral Counsel, United States Department of Agriculture. Respondent was 
represented by Gerald H. Rosen, Esquire and Gary F. Hoffman, Esquire, 
of Kansas City, Missouri, and Mr. Donald B. Steele of Morrison, Hecker, 
Curtis, Kuder & Parrish, of Kansas City, Missouri. 

At the opening of the hearing, Respondent’s counsel filed a Motion to 
dismiss or stay the proceedings on the grounds that Respondent’s rec- 
ords had been seized in October 1979 by the Federal Bureau of Investiga- 
tion and the Kansas City Missouri police, and on the additional ground 
that the PACA license had already expired. The Motion was denied. 

Following the trial, on May 5 1980, Respondent’s counsel was invited 
to file an offer of proof (7 CFR 1.141 (g) (7) ) showing what Respondent 
expected to establish if the hearing was reopened. No response was filed. 


I 


Respondent is a Missouri corporation doing business in Kansas City, 
Missouri. It held a PACA license which was renewed annually until it ex- 
vired April 12 1980 due to failure to pay the required annual fee. 

From December 1978 through October 1979, Respondent received and 
accepted 127 lots of perishable agricultural commodities purchased from 
30 sellers in interstate commerce and failed to make full payment 
promptly of the agreed purchase prices, or balances thereof, totaling in 
the amount of approximately $750,159.40.? 


1. Respondent’s counsel states that Respondent’s correct name is “United Fruit & Vege- 
table, Inc.,” and does not include “Co.” as pleaded in the Complaint. 
However, Complainant’s counsel states that the PACA license application shows the name 
as pleaded in the Complaint. 

2. Paragraph 5 of the Complaint itemizes the 127 transactions, showing the seller, the 
point of origin, the commodity and quantity, the date the shipment was accepted, the date 
payment became due under the regulatory requirements, and the agreed purchase price. 
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On October 24 1979 Respondent filed a voluntary petition for reorgan- 
ization pursuant to Chapter 11 of Title 11, United States Code, Bank- 
ruptcy, in the United States District Court for the Western District of 
Missouri (Docket No. 79-01399-1-11). 

This (i.e., Respondent’s failure to make full payment promptly) consti- 
tutes wilful, flagrant and repeated violations of Section 2 of the PACA 
(7 USC 499b) and related regulations (7 CFR 46.2 (aa) (5) ). 


II 


It is unlawful for “any commission merchant, dealer, or broker . . . to 
fail or refuse truly and correctly to account and make full payment 
promptly ... to the person with whom such transaction is had .. .” (7 
USC 499b (4) ). 

The Secretary is authorized to “... publish the facts and circum- 
stances of such violation and/or, by order, suspend the license of such of- 
fender for such a period not to exceed 90 days, except that, if the viola- 
tion is flagrant or repeated, the Secretary may, by order, revoke the 
license of the offender . . .” (7 USC 499h (a) ). 

The Secretary is also authorized to “. .. make such rules, regulations, 
and orders as may be necessary to carry out the provisions of this Chap- 
ter ...”(7 USC 4990). 

Pursuant thereto, the Secretary regulatorily provided that “full pay- 
ment promptly” for the purpose of determining violations under the 
PACA means“. . . within 10 days after the day on which the produce is 
accepted. . .” 7 CFR 46.2 (aa), and (5).° 

In order to impose a sanction for a violation of the statute and related 
regulations, the record must establish that violation with “. . . reliable, 
probative, and substantial evidence.” (5 USC 556 (d) ). 

When “wilfulness” is established in the record, the license may be sus- 
pended or revoked without pre-Complaint requirements. 5 USC 558c. 


Il 


Here, Complainant has pleaded 127 transactions as the basis for its 
allegation that Respondent has violated the “prompt payment” pro- 
visions of the Act and related regulations. Complainant alleged the 127 
transactions in itemized and detailed form. 

Respondent in its Answer denied that it made “all of the purchases al- 
leged”, and denied “that payment was not made for any of said pur- 


3. See also 7 CFR 46.2 (aa) (9) which allows a contractually different time for payment 
to prevail, provided it is an “express agreement at the time the contract is made”. 
However, it also provides “[t]hat the party claiming the existence of such express agree- 
ment as to time of payment shall have the burden of proving it.” 
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chases”, and denied that “the sum of $750,159.40 is due and owing for 
said purchases as alleged”. 

However, Respondent admitted that it “filed a voluntary petition for 
reorganization pursuant to Chapter 11 of Title 11, United States Code, 
Bankruptcy, in the United States District Court for the Western District 
of Missouri (No. 79-01399-1-11).” Paragraph 4 Respondent’s Answer 
and paragraph 6 of the Complaint. 

Respondent denied that its actions constituted “wilful, flagrant and/or 
repeated violations of the PACA.” 

Respondent in its Answer stated: “... Respondent alleges that it is 
currently negotiating in its Chapter 11 Proceeding for the sale of all of 
its issued and outstanding stock to a California corporate purchaser 
whereby the Chapter 11 Proceeding would be dismissed and the 
creditors of the Respondent would be paid by the purchaser. This pro- 
posal has been submitted to the Creditor’s Committee of Respondent for 
their review and approval. If such an agreement is approved and con- 
summated, the creditors of Respondent will be paid, and there will be no 
further need for this proceeding to continue.” Paragraph 7 of Respond- 
ent’s Answer. 

Complainant presented: (1) a copy of the Respondent’s Voluntary 
Petition under Chapter 11; (2) a copy of the Bankruptcy Statement of 
all Debts of Debtor, Schedule A; (3) Respondent’s work sheets which Re- 
spondent had prepared in contemplation of filing the Bankruptcy Peti- 
tion; and (4) copies of documents (bills of lading and invoices) filed with 
USDA by sellers of fruits and vegetables in transactions alleged in the 
Complaint.‘ 

The “Voluntary Petition” for Chapter 11 Bankruptcy Proceedings was 
supported by three different affidavits signed by John DeFeo, President 
of the Respondent corporate Petitioner. Mr. John DeFeo swore under 
oath for the Bankruptcy Court that the contents of the Petition and the 
creditor information was true and complete to the best of his knowledge 
and belief. Mr. John DeFeo was present in the courtroom throughout the 
trial.® 

The Respondent’s summary of creditors compiled to prepare the Bank- 
ruptcy Petition, the Bankruptcy Pleadings themselves, and the docu- 
ments filed directly with USDA in connection with reparations com- 
plaints against Respondent, were correlated by Complainant. Complain- 
ant’s Exhibit No. 5. The correlation shows little discrepancy between the 
4. These last documents were filed with USDA in connection with reparation proceed- 
ings against Respondent. 5 USC 499e et seq. and 7 CFR 47.6 thru 47.25. 

5. Mr. DeFeo was represented as being desirous of testifying in the trial, but was “under 


such constitutional infirmity and disadvantage that he can’t” testify. Hearing Transcript 
pages 131-132. 
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figures which favors Respondent. If each discrepancy were resolved in 
the manner most favorable to Respondent, it would not significantly af- 
fect either the merits or the outcome.® 

Consequently, the record clearly establishes at least a prima facie case 
for the violations as alleged in the Complaint. 

Thus, the burden of proceeding with the evidence would call for Re- 
spondent to present evidence with sufficient probative value to offset 
some aspect(s) of the Complainant’s prima facie case. However, Respond- 
ent chose not to call any witnesses, and to rely upon: (1) the unavailabil- 
ity of the business records, (2) the lack of quality of Complainant’s 
proof, (3) the alleged failure to comply with Administrative Procedure 
Act requirements, and (4) legal argument. 

Respondent tries to pretend that constitutional privileges which Mr. 
DeF eo used to explain his failure to testify, and the loss of records which 
were seized by Federal and State authorities, combined to block all op- 
portunity Respondent had to defend itself. Respondent’s counsel sug- 
gests that exculpating material might be available’ to Respondent if 
those records were not being held by the police. 

While those records may show exculpating or mitigating material as 
Respondent hopes, Respondent must present some evidence of some 
character to move that possibility out of the theoretical or hypothetical 
classification. 


It must be recalled that these are Respondent’s records from Respond- 
ent’s business, not some third party. Their contents were made by Re- 
spondent’s employees. Bookkeepers, cashiers, buyers who dealt with the 
sellers and may well have had discussions with the sellers concerning Re- 
spondent’s outstanding debts over this period of time while new pur- 


6. However, the record would not support resolving each of the discrepancies in favor of 
Respondent. 

7. Respondent in its brief at page 2 states that it “does not know whether the records 
seized by the FBI contain information which is exculpatory or in mitigation of the offenses 
[violations] which are alleged . . .” but argues that the “possibility” of such evidence being 
there is the threshold level for fatal procedural and constitutional due process error to 
emanate here. Respondent cites Muller vy FTC 142 F2d 511 (CA6 1944) and Salvino v. US 
119 F Supp 277 (1954). Neither case is relevant here. 

Muller in part held that failure to pursue available alternative courses to resolve a problem 
eliminates error that might otherwise exist. 

Here Respondent did nothing to show any basis for a factual defense. Respondent might 
have called bookkeepers, bank records or sellers to show any payments made. 

Salvino is inapplicable for it involves changes occurring at a decisional level which Re- 
spondent was not able to address previously. This is not the situation here. 
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chases were being discussed, could all testify as to any payments made to 
reduce the indebtedness.*® 

Any payments made by Respondent to those vendors of any amount 
significant enough to affect the merits here should have been an easy 
matter of clear recollection for some of Respondent’s employees. 

Further, even if it were not desirable for Respondent’s employees to 
testify concerning these matters, evidence of some payments could have 
been obtained from banking records or the sellers’ records or employees. 

It wouldn’t even be necessary for the evidence to establish the pay- 
ment made but merely to show some basis (beyond bare argument) to 
warrant a stay of the proceedings until the records were retrieved from 
governmental custody and control.® 

It does not seem possible that payments could have been made to any 
of these sellers in any amount that would be exculpating or mitigating 
without someone at Respondent’s business having some present recollec- 
tion of it. 

Respondent’s argument that it could do nothing in the absence of the 
records is unpersuasive and unmeritorious. 

Had Respondent presented some evidence of some character along this 
line, the issue would take on a different complexion. On this record, it is 
clearly without merit. There was no due process violation here. 

Respondent also contends that the evidence against Respondent was 
not sufficient to prove the violations alleged. As discussed earlier, the 
sworn material submitted by Respondent’s officers to the Bankruptcy 
Court, buttressed by other evidence made out a prima facie case. The 
burden of proceeding was on Respondent, and they refused and failed to 
present any evidence of any nature to rebut the prima facie case Com- 
plainant had made. 

The evidence clearly establishes that the violations occurred as al- 
leged, and that they were flagrant, repeated and wilful. The expiration 
of the license does not bar an administrative disciplinary action. The 
sanction sought is consistent with precedent. In re Atlantic Produce 
Company, Inc., 35 AD 1631 (1976), affirmed in an unpublished per 
curiam opinion in the 4th Circuit (837 AD 97; 1978), cert denied, 439 US 
819 (1978). In re G. Steinberg and Son, Inc., 32 AD 236 (1973), affd sub 
nom, George Steinberg and Son, Inc. v Butz, 491 F2d 988 (CA 2 1974) 


8. It is noted that purchases from some of the sellers were made regularly and period- 
ically from December of 1978 through September of 1979. Thus, when the September 
1979 purchases were made, there were unpaid outstanding debts over eight months old at 
that point. Thus, discussions between Respondent’s buyers and the sellers concerning the 
indebtedness, and any payments that may have been made, would not be unusual. 

9. Of course, Complainant’s witnesses would have to have been recalled for further 
cross-examination as necessary. 
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cert den, 419 US 830 (1974); Zwick v Freeman, 373 F2d 110 (CA 2 1967) 
cert den, 389 US 835 (1967); In re Rudolph John Kafcsak, d/b/a Acme 
Foods, 39 AD [683] (J.O. Decision 5/15/80; Docket No. PACA 2-5307), 
appeal docketed, No. 80-3406 (6th Cir. June 26, 1980). 

The request of Complainant should be granted. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


Failure to pay in full for produce is regarded as a very serious violation 
of the Perishable Agricultural Commodities Act, and in recent years it 
has been the consistent practice of the Judicial Officer to revoke the li- 
cense of the offender in failure to pay cases * since it is the “goal [of the 
Perishable Agricultural Commodities Act] that only financially respon- 
sible persons should be engaged in the perishable agricultural commod- 
ities industry.” ™ 

A suspension or revocation order can be issued notwithstanding the 
termination of the license prior to the issuance of the order.’* 

If a violator who fails to pay does not have a license in effect, a deci- 
sion may be issued finding that the person has engaged in a repeated or 


10. E.g., In re Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal Merd- 
ler Produce, Inc., 37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 Agric. Dec. 721, 723, 
726 (1976); In re Catanzaro, 35 Agric. Dec. 26, 30-36 (1976), affd., No. 76-1613 (9th Cir. 
Mar. 9, 1977), printed in 36 Agric. Dec. 467; accord, In re Kafcsak, 39 Agric. Dec. 683, 
686-87 (1980), appeal docketed, No. 80-3406 (6th Cir. June 26, 1980). 

11. Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, Chidsey 
v. Guerin, 443 F.2d 584, 588-89 (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 117 (2d 
Cir.), cert. denied, 389 U.S. 835 (1967). 

12. In re M&H Produce Co., 34 Agric. Dec. 700, 750 (1975), aff'd. mem., 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 
138-40, aff'd. per curiam, 524 F.2d 977 (5th Cir. 1975); In re George Steinberg & Son, Inc., 
32 Agric. Dec. 236, 250-53 (1973), aff'd., 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 
(1974); accord, In re Kafcsak, 39 Agric. Dec. 683, 686 (1980), appeal docketed, No. 
80-3406 (6th Cir. June 26, 1980); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633 
(1976), affd. mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); and see 
Quinn v. Butz, 510 F.2d 748, 749-50 (D.C. Cir. 1973). The legislative history of the Act 
suggests that suspension or revocation orders cannot be issued as to nonactive licenses, 
H.R. Rep. No. 1546, 87th Cong., 2d Sess. 8 (1962); S. Rep. No. 750, 87th Cong., 1st Sess. 7 
(1961); S. Rep. No. 554, 73d Cong., 2d Sess. 2 (1934); H.R. Rep. No. 489, 73d Cong., 2d 
Sess. 2 (1934); and see Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1258 (5th Cir. 1975), 
but the matter is of no practical consequence, at least as far as revocation is concerned, 
since a finding that a violation was flagrant or repeated has the same effect as a revocation 
order (see notes 13, 14, and related text). However, if a suspension order could not be is- 
sued as to a nonactive license, the much more severe order finding that a violation was fla- 
grant or repeated would have to be issued, where appropriate. The suspension of a termi- 
nated license was upheld, without discussing the authority to take such action, in Mandell, 
Spector, Rudolph Co. v. United States, 364 F.2d 889, 893-94 (3d Cir. 1966), cert. denied, 
385 U.S. 1008 (1967). 
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flagrant violation of the Act,’* which has the same effect on the violator 
and on persons responsibly connected with the violator as a license revo- 
cation." 

Respondent’s contention that it was prejudiced in this case because its 
records were seized is without merit because, inter alia, even if respond- 
ent could show that it had paid in full for 95% of the produce involved in 
the alleged violations, the remaining 5% would still constitute repeated 
and flagrant violations. 

It bas been held that a “finding of ‘repeated’ violations is appropriate 
wherever there is more than one violation of the Act.” ** A number of 
violations are “repeated” even though they occur during one short period 
of time resulting from a single financial setback ** or they may be 
lumped into one or two categories." 

A violation is “flagrant,” inter alia, if it involves a substantial sum of 
money “* or it results from a licensee entering into transactions knowing 
that its financial condition is such as to make violations likely.”® 


13. E.g., In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), appeal docketed, No. 
80-3406 (6th Cir. June 26, 1980); In re John H. Norman & Sons Distrib. Co., 37 Agric. 
Dec. 705, 714-21 (1978); In re Pappas Produce, Inc., 36 Agric. Dec. 684, 694-96 (1977); In 
re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 (1976), affd. mem., 568 F.2d 
772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re King Midas Packing Co., 34 Agric. 
Dec. 1879, 1885-89 (1975); In re M&H Produce Co., 34 Agric. Dec. 700, 748-52 (1975), 
affd. mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin 
Tragash Co., 33 Agric. Dec. 1884, 1896-1914 (1974), aff‘d., 524 F.2d 1255 (5th Cir. 1975); 
In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 253, 266-70 (1973), affd., 491 F.2d 
988 (2d Cir.), cert. denied, 419 U.S. 830 (1974). 

14. In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 714-15 (1978); In re 
M&H Produce Co., 34 Agric. Dec. 700, 750-51 (1975), aff'd. mem., 549 F.2d 830(D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977). 

15. In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 (1976), aff'd. mem., 568 F.2d 
772 (4th Cir.), cert. denied, 439 U.S. 819 (1978). 

16. Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); 
accord, In re M&H Produce Co., 34 Agric. Dec. 700, 748 (1975), aff'd. mem., 549 F.2d 830 
(D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 

17. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir., 1972); Eastern Produce Co. v. 
Benson, 278 F.2d 606, 610 n 6 (3d Cir. 1960). 

18. Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972) ($19,000); In re John H. 
Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978) ($48,000); In re Catanzaro, 
35 Agric. Dec. 26, 31 (1976) ($108,519), affd., No. 76-1613 (9th Cir. Mar. 9, 1977), 
printed in 36 Agric. Dec. 467; In re M&H Produce Co., 34 Agric. Dec. 700, 747 (1975), 
aff'd. mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 

19. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1973), cert. denied, 
419 U.S. 830 (1974); Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 
835 (1967); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978); 
In re M&H Produce Co., 34 Agric. Dec. 700, 747 (1975), affd. mem., 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977). 
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It would not be a mitigating circumstance to explain unexpected 
events that contributed to respondent’s inability to make full payment. 
Many excuses are offered in failure to pay cases as to why payment could 
not be made, e.g., bankruptcy, another firm failed to pay the violator for 
produce, or an unusual situation occurred such as a strike or fire, but all 
such excuses are routinely rejected in determining whether a violation 
occurred or whether the violation was wilful ” since “the Act calls for 
payment—not excuses.” ** The reasons why such excuses are rejected, 
and why they are not regarded as mitigating circumstances under the 
Perishable Agricultural Commodities Act regulatory program even 
though they might be regarded as mitigating circumstances under a dif- 
ferent type of regulatory program, are explained in Jn re Esposito, 38 
Agric. Dec. 613, 632-40 (1979). 

Furthermore, even if respondent’s creditors were to accept respond- 
ent’s partial payment of the purchase price in full satisfaction of the 
debts, that would not constitute full payment, and would not negate a 
violation of the Act.” 

In the circumstances, respondent’s license should be revoked.”* 


20. A violation is wilful if the violator intentionally does an act which is prohibited, irre- 
spective of evil motive or reliance on erroneous advice, or acts with careless disregard of 
statutory requirements. In re Shatkhin, 34 Agric. Dec. 296, 297-314 (1975). 

21. In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980), appeal docketed, No. 80-3406 (6th 
Cir. June 26, 1980); In re John H. Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 
(1978); In re Catanzaro, 35 Agric. Dec. 26, 31 (1976), aff'd., No. 76-1613 (9th Cir. Mar. 9, 
1977), printed in 36 Agric. Dec. 467; In re George Steinberg & Son, Inc., 32 Agric. Dec. 
236, 266-68 (1973), affd., 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 (1974); accord, 
In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1632-33, 1641-42 (1976), aff'd. mem., 568 
F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re Solt, 35 Agric. Dec. 721, 723-24 
(1976); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883, 1885 (1975); In re Bailey 
Produce Co., 8 Agric. Dec. 1403, 1405 (1949); In re Josie Cohen Co., 3 Agric. Dec. 1013, 
1015 (1944). 

22. In re Kafcsak, 39 Agric. Dec. 683, 685 (1980), appeal docketed, No. 80-3406 (6th 
Cir. June 26, 1980); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 413-14 (1980); In re 
Hal Merdler Produce, Inc., 37 Agric. Dec. 809, 810 (1978); In re Atlantic Produce Co., 35 
Agric. Dec. 1631, 1633, 1639-40 (1976), aff'd. mem., 568 F.2d 772 (4th Cir.), cert. denied, 
439 U.S. 819 (1978); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1884-87 (1975); In 
re M&H Produce Co., 34 Agric. Dec. 700, 733-40 (1975), aff'd. mem., 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 
1887-88, 1892, 1896, 1899-1900 (1974), affd., 524 F.2d 1255, 1258 (5th Cir. 1975). 

23. If a reviewing court were to hold that a license which was active when the violations 
occurred, but which became inactive prior to the issuance of the order, cannot be revoked 
(see note 12), and if the court were to set aside that portion of the order issued in this case 
revoking respondent’s license, the court’s action would have no effect on respondent or per- 
sons responsibly connected with respondent. Without any further action by the Judicial 
Officer, the remaining portions of this decision and order would subject respondent and 
persons responsibly connected with respondent to the same sanctions as if the revocation 
order were sustained, see notes 13, 14, and related text. 
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ORDER 


Respondent’s license is revoked. 

The facts and circumstances as set forth herein shall be published. 

This order shall take effect on the 20th day after service thereof on the 
respondent. 
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MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


STAY ORDERS 
(No. 20,530) 


In re UNITED FRUIT AND VEGETABLE CO., INC. PACA Docket No. 
2-5536. Order issued April 28, 1981. Proceeding stayed pending 
outcome of judicial review. 


(No. 20,531) 


In re COLUMBUS FRUIT COMPANY, INC. PACA Docket No. 2-5538. 
Order issued April 28, 1981. Proceeding stayed pending outcome 
of judicial review. 
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REPARATION PROCEEDINGS 
(No. 20,532) 


WILLIAM G. WYSS d/b/a WILLIAM WYSS PRODUCE DISTRIBUTING v. CAL- 
WEST PACKING CO., INC. PACA Docket Nos. 2-5545 and 
2-5546. Decided March 9, 1981. 


Failure to pay full purchase price—Allowances—Reparation awarded 


Where respondent failed to pay the full invoice amount, respondent is liable to complainant 
reparation, less allowances agreed upon by the parties. Respondent’s counterclaim is 
dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant, pro se. 
Thomas R. Oliver, Newport Beach, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


These are two reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). 
They were consolidated because concerned with two closely related 
transactions. Timely complaints were filed in which complainant seeks 
awards of $2,880.00 and $2,702.50 against respondent in connection 
with transactions in interstate commerce involving two lots of green 
onions moving from Mexican loading points to respondent in Somerton, 
Arizona, and later to Philadelphia, Pennsylvania. 

Copies of the Department’s reports of investigation of these two com- 
plaints were served upon the parties. Copies of the formal complaints 
were served upon respondent who filed answers thereto which did not 
deny the sales but which set up certain affirmative defenses. 

The amount claimed in each of the formal complaints is less than 
$3,000.00. Therefore, the shortened procedure provided in PACA Rules 
of Practice, 7 CFR §47.20, is applicable. Under this procedure the plead- 
ings of the parties, if verified, are considered a part of the evidence in 
the case, as are the Department’s reports of investigation. The parties 
were given an opportunity to submit further evidence in the form of 
sworn statements, but neither party filed timely statements which could 
be received in evidence. Complainant filed an additional document 
which was accepted as in the nature of a brief. 
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FINDINGS OF FACT 


1. Complainant is an individual whose address is P.O. Box 2608, La 
Habra, California. 

2. Respondent is a corporation whose address is 16508 East Parlier 
Avenue, Parlier, California. At the time of transactions alleged herein 
respondent was licensed under the Act. 

3. Pursuant to an oral contract negotiated between the parties on 
December 27, 1978, complainant sold respondent 450 cartons contain- 
ing four dozen bunches of Mexican grown green onions, the same having 
been shipped on or about December 24 or 27, 1978 from Mexican loading 
points. Respondent received and accepted the same at its cold storage fa- 
cility in Somerton, Arizona, at an unknown time and date. 

4. Pursuant to an oral contract of sale negotiated on or about Decem- 
ber 29, 1978, complainant sold to respondent 400 cartons containing 
four dozen bunches of Mexican grown green onions, the same having 
been shipped from Mexican loading points on or about December 28, 
1978. These were received and accepted by respondent at its place of 
business in Somerton, Arizona, at an unknown time and date. Later at 
an unknown time and date, respondent shipped some or all of the green 
onions purchased from complainant to, presumably, its customers in 
Philadelphia, Pennsylvania. 

5. One lot of these Mexican onions arrived in Philadelphia at an un- 
known time and date and received official USDA inspection at the “Con- 
Rail Bldg. A,” on application of a firm known as “Twin States Market- 
ing” in Philadelphia, on January 2, 1979, at 10:15 a.m., with the follow- 
ing reported results: 


Products 

Inspected: Green Onions in cartons printed “Fragile Precious Cargo, Green 
Onions, Produce of Mexico, 4 dozen bunches, Wyss Produce Dist., 
La Habra, Ca.” Applicant’s count, 304 cartons. 


Conditon 
of Load: Stacked at above location. 


Condition 
of Pack: Well filled. 


Temperature 
of Product: Various locations 48°F. 


Condition: Bulbs fresh and firm. No decay. Tops mostly fresh and green 
color. Damage by turning yellow to yellow or brown from 25 to 
54%, average 40%. Average 2% decay. 


Remarks: Applicant states stock unloaded from trailer N.C. L 10004. 


7. Another lot of onions, also arriving in Philadelphia at an unknown 
time and date, received official USDA inspection at “Conrail Bldg. A” on 
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application of Twin States Marketing, in Philadelphia at 2:00 p.m. on 
January 4, 1979, with the following reported results: ' 


Products 

Inspected: Green Onions in cartons printed “Precious Cargo Green Onions, 
Wyss Produce Dist., La Habra, Ca. 90631, 4 Dozen Bunches, Pro- 
duce of Mexico.” Applicant’s count,* * * 400 cartons Green 
Onions. 


Condition 
of Load: Stacked at above location on pallets. 


Condition 
of Pack: Green Onions: Fairly tight, paper between crushed ice and stack. 


Temperature 
of Product: Green Onions: 32°F. to 34°F. 


Condition: Green Onions: Stock fresh and firm. Tops mostly green color. 
Damage by yellowing and discolored tops ranges from 17 to 46%, 
average 29%. No decay. 


Remarks: Applicant states stock unloaded from trailer. 


8. At unknown times and dates complainant invoiced respondent for 
these two lots of onions in the amounts of $2,880.00 for the first lot and 
$2,702.50 for the second lot, no part of which has been paid. 

10. Complainant made an informal complainant to initiate these pro- 
ceedings on April 12, 1979, within 9 months of the accrual of its alleged 
causes of action. 


CONCLUSIONS 


If these sales took place in California, and, as alleged in both com- 
plaints and admitted in the answers, the product was delivered to re- 
spondent’s “cold storage” in Arizona, it is difficult to see what signifi- 
cance the Philadelphia inspections would have in this case. They are of 
no value whatever in proving the condition of the product on delivery to 
respondent. Yet complainant admitted that he agreed to a $265.50 al- 
lowance on the first lot and a $762.50 allowance on the second lot if re- 
spondent would furnish inspection certificates showing poor Philadel- 
phia arrival. Apparently respondent is not disputing the correctness of 
the invoices, but is attempting to hold complainant to his promises to 
grant the allowances. Since this was the agreement of the parties it must 
be respected in this proceeding. 

Both inspection reports show substantial top discoloration which 
could affect the retail price of this highly perishable, luxury product. Ac- 
cordingly, we conclude that the allowances are justified on the basis of 
inspection certificates. 


1. References to a quantity of Romain inspected at the same time are omitted. 
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Respondent’s socalled setoffs or counterclaims relating to other trans- 
actions between the parties — the sale of a quantity of radishes and 
charges for certain handling and other services — are too vague to effec- 
tively state a cause of action; nor do they sufficiently allege any connec- 
tion with interstate commerce to be considered in this proceeding. 

Respondent’s failure to pay the full amount of both invoices totalling 
$5,582.50, less allowances of $1028.00, is a violation of section 2 of the 
Act for which reparation must be awarded. 


ORDER 


Respondent’s counterclaims are dismissed. 

Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $4,554.50 with interest thereon at 
the rate of 13 percent per annum from February 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,533) 


ANTHONY I. RUSKOWSKI v. PREVOR-MAYRSOHN, INTERNATIONAL, 
Inc. PACA Docket No. 2-5517. Decided March 9, 1981. 


F.o.b. transaction—Suitable shipping condition—Transportation service 
and conditions 


Where respondent failed to establish breach of contract by complainant and also failed to 
sustain its burden of proof as to the normality of transportation service and condi- 
tions, respondent is liable to complainant for the full invoice amount. Since respond- 
ent failed to prove any breach of contract by complainant, respondent’s counter- 
claim for damages is dismissed. 


George L. Aubrey, for complainant. 
Norman Coplan, New York City, N.Y., for complainant. 
David Skrilow, New York City, N.Y., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $20,910.00 in connection with a transaction in inter- 
state commerce involving nine trailer loads of potatoes moving from 
Long Island to Puerto Rico. 
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A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying liability and asserting a 
counterclaim in the amount of $15,418.75. In its answer respondent de- 
manded an oral hearing. 

An oral hearing was held in New York City, on September 9, 1980, at 
which both complainant and respondent were represented by counsel. 
Complainant testified for himself as did one other witness. Five wit- 
nesses testified on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is an individual whose address is Timber Drive, Cal- 
verton, New York. At the time of the transaction alleged herein com- 
plainant was licensed under the Act. 

2. Respondent is a corporation whose address is Units 126-130, Hunts 
Point Terminal Market, Bronx, New York. At the time of the trans- 
action alleged herein respondent was licensed under the Act. 

3. At an unknown date in May 1979, complainant telephonically con- 
tacted Mr. Michael Prevor, respondent’s New York buyer and chairman 
of the board, to discuss the sale to him of a quantity of potatoes. Based 
on complainant’s assurance that his potatoes were better than those re- 
spondent was currently buying from another farmer in the area, Mr. 
Prevor ordered 12 containers (loads) of complainant’s old crop potatoes. 

4. These potatoes (the May order) were shipped by complainant at un- 
known times and dates in containers furnished by respondent for ocean 
transportation, and reached San Juan, Puerto Rico, also at unknown 
times and dates except for the last container which arrived on or about 
the morning of June 6, 1979. (The product in this container showed sig- 
nificant condition defects including 11% average slimy soft rot.) 

5. On or about May 30, 1979, before all of the nine containers had 
been inspected in Puerto Rico, Mr. Michael Prevor contacted complain- 
ant by telephone and ordered additional potatoes to be shipped in June 
1979. During the course of that conversation, he ordered 12 containers 
of potatoes, f.o.b. shipping point, at a price of $5.10 per cwt., the prod- 
uct to be in 50 pound bags. The exact terms of the agreement as to the 
quality of the potatoes is in dispute. However it is clear that the parties 
did agree that the June lot would be essentially the same quality of po- 
tatoes as those shipped in May. 

6. Pursuant to this contract complainant loaded nine vans or con- 
tainers with potatoes between June 2, 1979, and June 7, 1979. These 
containers were all trucked from complainant’s warehouse on Long Is- 
land by a transportation firm engaged by respondent. On June 2, 1979 
complainant loaded container 550-381 containing 890 50 pound sacks, 
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and on June 4, 1979, complainant loaded containers numbers 550-061, 
560-529 and 560-543 with, respectively, 890, 940, and 940 50 pound 
sacks. These containers were all hauled by the transportation company 
to the dock in Elizabeth, New Jersey, for loading. Containers 381 and 
061 were delivered to the steamship company on June 4, for loading on 
the S.S. Borinquen; and containers 529 and 543 were delivered on June 
5, 1979 for loading on the 8.S. San Juan. The S.S. Borinquen sailed for 
Puerto Rico at 12:00 noon, June 7, 1979. Sailing time and date of the 
S.S. San Juan is not clear from the record. 

7. On June 5, complainant loaded containers numbers 29-243 and 
29-457 each containing 890 50 pounds sacks. On June 6, he loaded con- 
tainers numbers 28-682 and 27-322 containing, respectively, 880 and 
940 50 pound sacks; and on June 7, he loaded container number 27-349 
containing 940 50 pound sacks, all for delivery to the steamship com- 
pany for loading on the S.S. Jacksonville. Exact times and dates when 
these containers were delivered to the dock is not known, nor is the sail- 
ing time of the S.S. Jacksonville, apparently on June 10. 

8. Air temperature inside the containers after delivery to the dock is 
shown on Puerto Rico Maritime Shipping Authority duplicate freight 
bills as 51°F and 50°F for containers 381 and 061, and pulp tempera- 
tures on both as 52°F. Container manifest documents for some of the 
other containers show high pulp temperature (60°F) and that the prod- 
uct was soft and spongy. These documents are for containers 29-243 on 
June 6, at 7:44 a.m., container 29-547 on June 5 at 2:04 p.m., and con- 
tainer 28-682 on June 6, at 3:10 p.m. 

9. So call “refer yard” temperature reports for these last three cars 
indicate air temperature of the containers as follows: 

Container number 29-243 at hook up on June 6, 1979, at 11:00 a.m. 
had air temperature of 53°F. at the time of hook up. At 4:00 p.m., air 
temperature was 50°F. On June 7, temperature was noted at 50°F at 
8:00 a.m., and 48°F. at 4:00 p.m. On June 8, temperature was noted at 
50°F. after midnight and at 8:00 a.m., and 4:00 p.m. On June 9, the 
temperature was 48°F. after midnight and 50°F. at 12:00 noon and 4:00 
p.m. On June 10 for that car, temperature was 48°F. after midnight and 
also 48°F. at 8:00 a.m. This container was unhooked at 8:30 a.m. on that 
date with temperature still noted at 48°F. 

For container number 29-457 a hookup temperature of 68°F was 
noted at 4:35 p.m. on June 5, 1979. On June 6, the air temperatures 
were 51° and 50°F. at 8:00 a.m. and 4:00 p.m. On June 7 after midnight 
50°F. was noted as well as at 8:00 a.m. At 4:00 p.m. the air temperature 
was 48°F. On June 8, after midnight, 50°F. and the same at 8:00 a.m. 
and 4:00 p.m. On June 9, the same readings were obtained. On June 10, 
temperatures were 49°F. after midnight, 48°F. at 8:00 a.m. and 48°F. 
when the container was unhooked at 1:00 p.m. 
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For container number 28-682 hooked up at 6:30 p.m. on June 6, the 
arrival temperature was 55°F. Then on June 7 after midnight 54°F., at 
8:00 a.m. 52°F. and the same at 4:00 p.m. On June 8 after midnight 
48°F., at 8:00 a.m. 52°F. and at 4:00 p.m. 55°F. On June 9 after mid- 
night 50°F. and the same at 4:00 a.m. and 4:00 p.m. and 48°F. at 10:00 
p.m. On June 10, 48°F. after midnight and same at 8:00 a.m. and when 
the container was unhooked at 8:50 a.m. on that date. 

10. The exact time of loading the SS Jacksonville is not known. How- 
ever, temperature reports for these three refrigerated container on that 
vessel while at sea show the following: 

For container number 29-243 temperature when loaded was 50°F., 
then 48°F. at 4:00 p.m., on June 10, 1979. 48°F. at 8:00 a.m. and 4:00 
p.m., on June 11. 49°F. at 8:00 a.m., on June 12, and 47°F. on 4:00 p.m. 
on that date. 50°F. at 8:00 a.m. on June 13 and 49°F. at 4:00 p.m. on 
that date and 48°F. at 8:00 a.m., on June 14, 1979. 

Air temperature for container number 28-682 when loaded was 51°F. 
then 48°F. at 4:00 p.m., on June 10. That same temperature was main- 
tained with two readings per day until the final reading at 8:00 a.m., on 
June 14, 1979. 

For container number 29-457 temperature when loaded was 53°F. 
Temperature was 49°F. at 4:00 p.m., on June 10, 1979. It was the same 
at 8:00 a.m., on June 11, and then 48°F. at 4:00 p.m. on that date; then 
48°F. at 8:00 a.m. and 4:00 p.m. on June 12, 50°F. at 8:00 a.m. and 4:00 
p.m. and 48°F. at 8:00 a.m., on June 14 1979. 

11. The exact times of arrival of the vessels at San Juan is not known. 
Respondent obtained USDA inspection at its place of business in that 
city after the containers were unloaded, with results reported on official 
USDA certificates as follows: 


Container number 550-381 inspected at 3:30 p.m. on June 12, 1979: 


Condition of 
Equipment: Doors open; mechanical refrigeration unit in operation. 


Products 

Inspected: Round White Potatoes in paper bags printed: “Long Island Boun- 
tiful Brand Potatoes, 50 Ibs. Net Wt. U.S. No. 1 Grown and 
packed by Nowaski Farms, Middle Island, N.Y.” Applicant’s 
count 750 sacks remaining. 


Condition 

of Load: Trailer partly unloaded. Some sacks wet. Rear end of load irregu- 
larly loaded; remainder of load, lengthwise, 9 layers, 6 and 7 
rows. 


Temperature 
of Product: Various locations in trailer: 60°F, 65°F, 67°F, 69°F. 
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Condition: From 18 to 34%, average 22% damage including 15% serious 
damage by slightly sunken discolored areas. From 4 to 23% aver- 
age 12% Slimy Soft Rot in various stages mostly advanced. Re- 
mainder of stock is firm. 


Remarks: Inspection and certificate restricted to product in 8 complete 
stacks nearest rear end doors and to top layer in remainder of 
load. Applicant states above trailer was unloaded from S.S. 
Borinquen. 
zkeewewkk* 


Container 550-061 inspected at 2:00 p.m. on June 12, 1979: 


Condition 
of Equipment: Doors open; mechanical refrigeration unit not in operation. 


Products 

Inspected: Round White Potatoes in paper bags printed: “Long Island 
Bountiful Brand Potatoes 50 lbs. Net Wt. U.S. No. 1 Grown and 
Packed by Nowaski Farms Middle Island, N.Y.” Applicant’s count 
740 sacks remaining. 


Condition 

of Load: Trailer partly unloaded; some sacks wet. Rear end of load, irregu- 
lar loading. Remainder of load loaded lengthwise, 9 layers, 6 and 
7 rows. 


Temperature 
of Product: Different locations in trailer: ranges from 62 to 70°F. 


Condition: From 14 to 34%, average 19% damage including 14% serious 
damage by slightly sunken discolored areas. From 3 to 22% aver- 
age 9% decay, Slimy Soft Rot in various stages mostly advanced. 
Remainder of stock is firm. 


Remarks: Inspection and certificate restricted to 8 complete stacks nearest 
rear end doors and to top layer in remainder of load. Applicant 
states above trailer was unloaded from S.S. Borinquen. 

kee wk KK 


Container 560-529 inspected at 11:00 a.m. on June 13, 1979: 


Condition of 
Equipment: Doors open. 


Products 

Inspected: Round White Potatoes in multiwall paper bags marked: “Long Is- 
land Potatoes, U.S. No. 1, 50 lbs. Net”. Applicants count: 840 
bags. 


Condition 
of Load: Through lengthwise load 6 and 7 rows, 8 layers. Most bags show 
wet spot 3 to6 inches in diameter. 


Temperature 
of Product: 82°F. 


Condition: From 28 to 36% average 34% seriously damaged by sunken dis- 
colored areas. Soft Rot ranges 28 to 42%, average 31%, Slimy 
Soft Rot, mostly advanced stages. Remainder firm. 
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Applicant states above trailer was unloaded from S.S. San Juan. 
Inspection and certificate restricted to product in last 5 stacks 
nearest to rear door of trailer. 

zxke kek Ke 


Container 560-543 inspected 10:30 a.m. June 13, 1979: 


Condition of 
Equipment: 


Products 
Inspected: 


Condition 
of Load: 


Temperature 
of Product: 


Condition: 


Doors open. 


Round White Potatoes in multiwall paper bags marked: “Long Is- 
land Potatoes, Nowaski Farms, Middle Island, N.Y. U.S. No. 1,50 
lbs. Net Wt. Applicant’s count: 840 bags. 


Through lengthwise load, 6 and 7 rows, 8 layers. Bags generally 
show wet spots 6 to 10 inches in diameter. 


82°F. 


From 20 to 48% average 35%, seriously damaged by sunken dis- 
colored areas. Soft rot ranges 24 to 44%, average 34%, Slimy 
Soft Rot, mostly advanced stages. 


Applicant states above trailer was unloaded from S.S. San Juan. 
Inspection and certificate restricted to product in last 5 stacks 
nearest to rear doors of trailer. 

xwnweewenwe tk 


Container 29-243 inspected at 10:00 a.m. on June 15, 1979: 


Condition of 
Equipment: 


Products: 
Inspected: 


Condition 
of Load: 


Temperature 
of Product: 


Condition: 


Remarks: 


Doors open, refrigeration unit not operating. 


Round White Potatoes, in multiwall Paper bags marked: “Po- 
tatoes, packed by Long Island, 50 Ibs.” Applicant’s count: 840 
bags.” 


Through lengthwise load 6 and 7 rows, 8 layers. Bags generally 
show wet spot 3 to 10 inches in diameter. 


62°F. 


From 20 to 48%, average 43%, seriously damaged by sunken dis- 
colored areas. Soft Rot ranges 24 to 36%, average 30%, Slimy 
Soft Rot, mostly in advanced stages. Remainder firm. 


Applicant states above trailer was unloaded from S.S. Jackson- 
ville. Inspection performed during the unloading of trailer. 
xkwekweekk te 


Container 29-457 inspected at 4:30 p.m. on June 15, 1979: 


Condition of 
Equipment: 


Doors closed. Temperature control unit in operation. 
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Products 
Inspected: 


Condition 
of Load: 


Temperature 


of Product: 


Condition: 


Remarks: 
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Round White Potatoes, in multiwall paper bags marked: “Long Is- 
land Potatoes, 50 lbs. Net Wt.” Applicant’s count: 840 bags. 


Through lengthwise load 6 and 7 rows 8 layers. Bags generally 
show wet spot 3 to 10 inches in diameter. 


82°F. 


From 12 to 32%, average 22%, seriously damaged by sunken dis- 
colored areas. Soft Rot ranges 18 to 60%, average 32%, Slimy 
Soft Rot, mostly in advanced stages. Remainder firm. 


Applicant states above trailer was unloaded from S.S. Jackson- 
ville. Inspection and certificate restricted to product in last 5 
stacks nearest to rear door of trailer. 

zkeewekk * 


Container 28-682 inspected at 3:30 p.m. on June 15, 1979: 


Condition of 
Equipment: 


Products 
Inspected: 


Condition 
of Load: 


Temperature 


of Product: 


Condition: 


Remarks: 


Doors closed. 


Round White Potatoes in multiwall paper bags marked: “Long Is- 
land Potatoes, 50 lbs. Net Wt.” Applicant’s count: 840 bags. 


Through lengthwise load, 6 and 7 rows, 8 layers. Bags generally 
show wet spots 3 to 10 inches in diameter. 


82°F. 


From 20 to 52%, average 38%, serious damaged by sunken dis- 
colored areas. Soft Rot ranges 24 to 35%, average 29%, Slimy 
Soft Rot mostly in advanced stages. Remainder firm. 


Applicant states above trailer was unloaded from S.S. Jackson- 
ville. Inspection and certificate restricted to 5 stacks nearest rear 
doors to Trailer. 

x 2 2 RR RR 


Container 27-322 inspected at 3:00 p.m. on June 15, 1979: 


Condition of 
Equipment: 


Products 
Inspected: 


Condition 
of Load: 


Temperature 
of Product: 


Doors closed. Refrigeration unit operating. 


Round White Potatoes in multiwall Paper bags marked: “Long Is- 
land Potatoes, 50 lbs. Net Wt.” Applicant’s count 840 bags. 


Through lengthwise load, 6 and 7 rows, 8 layers. Bags generally 
show wet spots 3 to 10 inches in diameter. 


62°F. 
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Condition: From 24 to 35%, average 26%, seriously damaged by sunken dis- 
colored areas. Soft Rot ranges 12 to 56%, average 36%, Slimy 
Soft Rot, mostly in advanced stages. Remainder firm. 


Remarks: Applicant states above trailer was unloaded from S.S. Jackson- 
ville. Inspection and certificate restricted to 5 stacks nearest rear 
doors of trailer. 
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Container 27-349 


Condition of 
Equipment: Doors closed, refrigeration unit not operating. 


Products 
Inspected: Round White Potatoes, in multiwall paper bags marked: “Long Is- 
land Potatoes, 50 lbs. Net Wt.” Applicant count: 840 sacks. 


Condition 
of Load: Through lengthwise load, 6 and 7 rows 8 layers. Bags generally 
show wet spot 6 to 10 inches in diameter. 


Temperature 
of Product: 82°F. 


Condition: From 54 to 92%, average 80%, Soft Rot, Slimy Soft Rot mostly in 
advanced stages. Remainder seriously damaged by sunken dis- 
colored areas and smeared with juice from decayed Potatoes. Re- 
mainder firm. 


Remarks: Applicant states above trailer was unloaded from S.S. Jackson- 
ville. Inspection and certificate restricted to product in last 5 
stacks nearest to rear door of trailer. 


12. At or about time of loading the potatoes complainant invoiced re- 
spondent for each container for a total of 8200 50 pound sacks @ $5.10 
cwt. On or about June 26, 1979 respondent mailed and complainant re- 
ceived a check in the amount of $4,900.00 offered as complete settle- 
ment and payment for the June shipments. Complainant refused to ac- 
cept this check, and returned it by mail at an unknown date. 

13. Complainant filed a formal complaint to initiate this proceeding 
on August 16, 1979, within nine months of the accrual of his alleged 
cause of action. 


CONCLUSIONS 


Having accepted the nine containers of potatoes that complainant 
shipped in June 1979, respondent is liable for the full purchase price 
thereof unless it can prove a breach of contract and establishes damages 
therefrom U.S.C. §§2-607 and 714. 

The terms of the contract are in dispute. Mr. Michael Prevor who 
negotiated the contract on behalf of respondent, maintains that Mr. Rus- 
kowski guaranteed good arrival in Puerto Rico of U.S. No. 1 potatoes ex- 
cept for pressure bruises. He testified that complainant assured him that 
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these were his best potatoes of the old crop which he had been saving for 
last, and would be as good as the May lot. 

The complainant offered a quite different version of the contract. He 
testified that the contract was negotiated by telephone around the 30th 
of May. At that time Mr. Prevor called him and ordered more of the 
same potatoes that he had purchased in early May. According to him, 
there was no discussion about his guarantee of condition at destination. 
In fact he stated that he did not know that the potatoes were bound for 
Puerto Rico at all. However, on cross examination he did admit that he 
thought they were going to the Caribbean area. He did not say that he 
contracted to ship U.S. No. 1, but merely advised that they would be of 
good quality subject to some pressure bruises. 

We find it unlikely that the seller in this transaction would have 
guaranteed good arrival in Puerto Rico in a situation where he had no 
control over transportation conditions and services. Of course, if com- 
plainant knew the product’s destination, that is, if this were a part of the 
contract, then even though there was no guarantee that the product 
would make good arrival, still the seller in an f.o.b. sale would be bound 
by an implied warranty that the product was in suitable shipping condi- 
tion. PACA regulations (7 CFR §46.43 (j) ) define this as “a condition 
which, if the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterioration at 
the contract destination agreed upon .. .” 

However, we need not decide whether there was an agreed destination 
or whether this warranty was in effect or not. This is because respondent 
has, in any case, failed to meet its burden of proof. 

The deterioration of the product on arrival is established clearly 
enough by the official inspection certificates. However, respondent has 
failed to prove that transportation service and conditions were normal. 
There is considerable dispute in the record about this. Mr. Sidney 
Prevor, respondent’s man in Puerto Rico, testified that the high arrival 
temperatures shown on the inspection reports, that is, 60°F or more for 
the most part, were satisfactory and in fact that the temperature of po- 
tatoes made no difference. He stated that “you can load them from forty 
to sixty five or seventy and leave them for months.” Complainant on the 
other hand, offered evidence in the form of the table of optimum transit 
temperatures prepared by one of the ocean carriers serving Puerto Rico 
indicating that the correct transit temperature, refrigerated, for late 
crop potatoes is 38/40°F. Also, complainant produced as a witness a 
plant research scientist, engaged in potato research for the most part, 
who testified that the problems noted in the potatoes in this case were 
temperature related, and that they should have been maintained at 
40°F. during transit. 
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No ocean transit temperature records at all were produced for six of 
the containers. For the other three the records show that respondent had 
called for 48°F. during ocean transit but that the actual air temperature 
maintained was around 50°F. On the other hand the product tempera- 
ture appears to have started out between 50°F. and 60°F. at the dock. 
There is no record whatever of the temperature of the product when 
loaded at complainant’s farm or during transit from the farm to the New 
Jersey dock. Complainant maintains that the product was fairly cool 
when shipped, but took no actual temperature readings as far as the 
record shows. For some vans, presumably ventilated ones where no at- 
tempt was made to maintain temperature, there is no record whatever. 

Complainant testified that he loaded good sound potatoes except for 
some bruising, and no evidence to the contrary was offered. The product 
may have been somewhat warm when loaded, but there is no evidence 
that the contract called for mechanical precooling by complainant. Since 
transportation was arranged for by respondent, we conclude that it was 
the respondent’s responsibility to maintain a product temperature which 
would insure good arrival. Having failed to prove normal transportation 
service and conditions, respondent cannot hold complainant to any im- 
plied warranty of suitable shipping condition. Respondent’s failure to 
pay the full invoice price is a breach of section 2 of the Act for which rep- 
aration should be awarded. 

Respondent’s counterclaim for damages based on poor returns re- 
ceived in Puerto Rico must be dismissed since respondent has failed to 
prove any breach of contract on the part of complainant. 

As the prevailing party complainant is entitled to an additional award 
to cover his reasonable fees and expenses. His claim in the amount of 
$3,373.00 appears to be reasonable. 


ORDER 


Respondent’s counterclaim is dismissed. 

Within 30 days from the date of this order respondent shall pay to 
complainant the amount of $20,910.00, with interest thereon at the rate 
of 13 percent per annum from July 1, 1979, until paid, and as further 
reparation the amount of $3,373.00 with interest thereon at the rate of 
13 percent per annum from the date of this order until paid. 

Copies of this order shall be served upon the parties. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 40 A.D. 420 


(No. 20,534) 


MORELLO INTERNATIONAL, LTD. v. ONEONTA TRADING CORPORA- 
TION. PACA Docket No. 2-5580. Decided March 10, 1981. 


Breach of contract, failure to establish— Dismissal 


Where complainant failed to establish a breach of contract as to suitable shipping condition 
or damages resulting therefrom, the complaint against respondent is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $15,652.35 in connection with the 
shipment of apples in interstate and foreign commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties waived oral hearing, and the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is there- 
fore applicable. Pursuant to such procedure the parties were given an op- 
portunity to submit additional evidence in support of their respective 
positions by means of verified statements. Complainant filed an opening 
statement and respondent filed an answering statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Morello International, Limited, is a limited liability 
company whose address is 746 South Central Avenue, Suite 249, Los 
Angeles, California. 

2. Respondent, Oneonta Trading Corporation, is a corporation whose 
address is P.O. Box 549, Wenatchee, Washington. At the time of the 
transactions involved herein respondent was licensed under the Act. 

3. At some time during the first half of March 1979, respondent sold 
to complainant two (2) lots of Washington State Extra Fancy Red Deli- 
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cious apples, 800 cartons per lot, F.o.b. Wenatchee, Washington. The 
apples were shipped by respondent to the city of Seattle where they were 
loaded on the vessel Lafayette which departed Seattle on March 20, 
1979, and arrived in Liverpool, England, on April 14, 1979. On April 25, 
1979, both lots of apples were inspected at complainant’s request by the 
British Ministry of Agriculture, Fisheries and Food, and were found not 
to meet the requirements of the class claimed, which was stated on the 
inspection certificate to be “I (EX FANCY)” but instead was certified to 
meet the requirements of class II. Defects were stated to be on one lot 
“BRUISE COLOR BLEMISH SHAPE” and on the other lot to be 
“BRUISE COLOR ROTS”. 

4. At sometime during the first half of March 1979, respondent sold 
to complainant 800 cartons of Washington State Extra Fancy Red Deli- 
cious apples consisting of 750 size 150’s and 50 size 72’s. The apples were 
sold F.o.b. Wenatchee, Washington. The apples were shipped by re- 
spondent to New York and were there loaded by complainant onto the 
vessel Resourse for shipment to Felixstowe, England, where they were 
received by complainant on March 30, 1979. On April 20, 1979, the 
apples were inspected at complainant’s place of business in New Covent 
Garden, London, by the British Ministry of Agriculture, Fisheries and 
Food, and were stated not to meet the requirements of the class claimed, 
which was stated to be “I”, but to attain the class “II”. As to the 750 size 
150’s cartons, defects were stated to be “defects of color”. As to the 50 
size 72’s cartons, defects were stated to be “bruising, defects of color”. 

5. Sometime during early March 1979, respondent sold to complain- 
ant two lots of Washington State Extra Fancy Red Delicious apples con- 
sisting of approximately 700 cartons in one lot and 905 cartons in the 
other, on a basis F.o.b. Wenatchee, Washington. The apples were 
shipped by respondent to complainant in New York and were there 
loaded by complainant on May 12, 1979, onto the vessel S/L Galloway 
for shipment to complainant in London, England. After arrival in 
London the apples were shipped to Italy and were subjected to a private 
inspection in Italy on April 7, 1979, and April 10, 1979. 

6. An informal complaint was filed on June 19, 1979, which was with- 
in nine (9) months after the causes of action alleged herein accrued. 


CONCLUSIONS 


The evidence presented in this proceeding is very incomplete. There 
was no indication anywhere in the file as to what price the apples 
covered in findings of fact 3 and 4 were sold at by respondent to com- 
plainant and the invoice and broker’s memorandum of sale which ap- 
plied to the apples covered by finding of fact 5 gave two prices for dif- 
ferent sizes of apples which were impossible to correlate accurately with 
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the apples covered by the private Italian inspection. However, the 
weight of the evidence as reflected by the sworn allegations of respond- 
ent and the invoice and broker’s memorandum of sale covering the 
apples which eventually went to Italy (no invoices were submitted on 
any of the other apple shipments, and it is not clear what shipment the 
remaining broker’s memorandum applies to) show that the apples were 
all sold on an F.o.b. Wenatchee, Washington, basis. There is also little 
doubt that the apples were sold at a specific price, although it is not clear 
what that price was. It is additionally clear from the bills of lading that 
complainant took possession of the apples at the respective U.S. ports 
and billed them out to complainant in England. In this connection com- 
plainant submitted an unsworn statement from Sid Gruber of the 
Marks-Gruber, Inc., brokerage firm, which stated: 


At the time we placed the orders for apples to Oneonta 
Trading Corp., for Morello International, LTD., it is my 
recollection that Oneonta Trading was aware of the des- 
tination being the European continent. 


Assuming the broker’s statement to be true, there is still insufficient evi- 
dence to show that there was a contract destination in Europe agreed 
upon by the parties herein. See Alexander Anasky v. Eastern Potato 
Dealers, 27 A.D. 519 (1968). Therefore, the f.o.b. suitable shipping con- 
dition rule is applicable, at most, to the place of export. 

It is clear that inspections that took place approximately one (1) month 
or more after the export of the apples have no relevance as to the condi- 
tion of the apples at time and place of export. See Max Feldbaum & Sons 
v. Alderiso, 27 A.D. 763 (1968) and Heitzman Produce v. Palella, 26 
A.D. 921 (1967). However, one of the British inspections, i.e., the inspec- 
tion covering 750 cartons of size 150 apples received in Felixstowe on 
March 30, 1979, and inspected at New Covent Garden on April 20, 1979, 
downgraded the apples only because of defects of color. Since color is a 
permanent grade defect which does not change, this inspection might be 
used to support complainant’s allegation of breach of contract were it 
not for other flaws in complainant’s case. Aside from the fact that com- 
plainant failed to present sufficient evidence that the grade classes used 
in Great Britain are identical to and correspond with the Washington 
Extra Fancy and Washington Fancy apple grades, complainant also 
failed to present us with sufficient evidence upon which damages could 
be calculated even if complainant had proved a breach of contract. Com- 
plainant did not supply us with any account of sales covering the apples 
which went to Italy, and the account of sales which complainant did 
supply were dated June 26, 1979, and did not disclose on what date the 
covered apples were resold by complainant. One of the necessary ele- 
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ments for computing damages is the value of the nonconforming com- 
modity as shown by the proceeds of a prompt and proper resale. See An- 
thony Brokerage, Inc. v. The Auster Company, Inc., 38 A.D. 1643 
(1979). Complainant has therefore failed to establish one of the essential 
elements necessary for any recovery in this proceeding. Accordingly, the 
complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


(No. 20,535) 


RAY WESTRICK FARMS, INC. v. THE A. E. ALBERT & SONS, INC. PACA 
Docket No. 2-5617. Decided March 10, 1981. 


Acceptance, unloading—Breach of contract, not established 


Where respondent accepted the potatoes and failed to establish a breach of contract or 
damages resulting therefrom by complainant, respondent is liable for the full pur- 
chase price, less the undisputed amount already paid. 


Merle K. Evey, Hollidaysburg, Pa., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,788.75 in connection with the 
sale by complainant to respondent of one truckload of chipping potatoes 
in interstate commerce. 

A copy of the formal complaint was served upon respondent and a 
copy of the report of investigation prepared by the Department was 
served upon both parties. Respondent filed an answer to the formal com- 
plaint denying liability to complainant. 

The amount claimed as damages in the formal complaint does not ex- 
ceed $3,000.00 and accordingly the shortened method of procedure pro- 
vided in 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
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suant to such procedure complainant filed an opening statement. Re- 


spondent did not file an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Ray Westrick Farms, Inc., is a corporation whose ad- 
dress is R.D. 1, Patton, Pennsylvania. 

2. Respondent, The A. E. Albert & Sons, Inc., is a corporation whose 
address is P.O. Box 265, Worthington, Massachusetts. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about April 25, 1979, complainant sold and shipped to re- 
spondent one truckload of chipping potatoes containing 477.20 cwt. at 
$3.75 per cwt. or a total of $1,789.50 f.o.b. 

4. The load of chipping potatoes arrived at the place of business of the 
party that purchased such potatoes from respondent, at State Line, 
Massachusetts, at approximately 2:00 p.m., on April 26, 1979. On that 
day 153 hundred weight of such potatoes were chipped. On April 30, 
1979, respondent removed the remainder of the potatoes from the place 
of business of its purchaser and transported them to its own warehouse 
in Worthington, Massachusetts. On the same day respondent notified 
complainant that the potatoes were not good for chipping. 

5. On December 18, 1979, respondent sent complainant a check in the 
amount of $38.82, which was tendered as full settlement for the subject 
potatoes. Respondent stated in the letter which accompanied the check 
“potatoes received at our farm were soft and flabby, not suitable for re- 
packing and were dumped.” The check in the amount of $38.82 was later 
released by respondent to complainant as an undisputed amount without 
prejudice to the rights of either party. 

6. An informal complaint was filed on January 29, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Since respondent’s customer unloaded and used a portion of the sub- 
ject chipping potatoes, respondent is deemed to have accepted such pota- 
toes and therefore became liable to complainant for the full contract 
price thereof less any damages resulting from any breach of contract 
proved by respondent. It is questionable whether respondent’s notice to 
complainant that the subject potatoes were not chipping properly was 
timely. See Spudco, Inc. v. Yick Lung Co., Inc., 36 A.D. 715 (1977) and 
A. C. Carpenter, Inc. v. Boyer Potato Chips, 28 A.D. 1557 (1969). How- 
ever, it is not necessary for us to decide whether timely notice was in 
fact given, since respondent has completely failed to prove damages re- 
sulting from any alleged breach of contract on the part of complainant. 
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Respondent did not resell the potatoes which remained after the 153 
hundred weight were chipped and, therefore, there is no way in which 
we can assign a value to such potatoes. Furthermore, respondent has 
failed to prove that such potatoes were worthless, since respondent 
failed to secure a federal inspection relative to such potatoes or a dump- 
ing certificate. See Kaplan’s Fruits & Produce Co. v. Tooley & Sons, 38 
A.D. 97 (1979). 

Since respondent accepted the subject potatoes and has failed to prove 
any damages resulting from the alleged breach of contract on the part of 
complainant, respondent is liable to complainant for the full f.o.b. price 
of such potatoes, or $1,789.50 (the $1.788.75 requested in the complaint 
was obviously based upon a miscalculation), less the $38.82 already paid 
by respondent to complainant, or a net amount of $1,750.68. Respond- 
ent’s failure to pay complainant such amount is a violation of section 2 of 
the Act for which reparation should be awarded to complainant with in- 
terest. 


ORDER 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $1,750.68, with interest thereon at the rate 
of 13 per cent per annum from June 1, 1979, until paid. 


Copies of this order shall be served upon the parties. 


(No. 20,536) 


KERN RIDGE GROWERS, INC. v. T. J. POWER & COMPANY. PACA Docket 
No. 2-5632. Decided March 10, 1981. 


Accord and satisfaction—Acceptance, untimely rejection—F.o.b. transac- 
tion—Suitable shipping condition—Transportation service and conditions 


Where complainant accepted and cashed the check for the June shipment of carrots, accord 
and satisfaction is established. Respondent is relieved of any further liability for 
this shipment. As to the August shipment, respondent’s failure to specifically reject 
the carrots within a reasonable period of time, constitutes acceptance. Since re- 
spondent accepted the carrots, and failed to provide normal transportation service 
and conditions, complainant cannot be held to have breached its warranty of suit- 
able shipping condition. Thus, respondent is liable to complainant for the contract 
price of the August shipment. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint seeking a reparation award of $3,173.00 
against respondent in connection with two shipments of carrots in inter- 
state commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying any lia- 
bility for the debt alleged in the complaint. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived oral hearing and, therefore, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure, the verified pleadings of 
the parties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. Complainant filed a verified opening 
statement and a brief; respondent filed a verified answering statement. 


FINDINGS OF FACT 


1. Complainant, Kern Ridge Growers, Inc., is a corporation whose ad- 
dress is P.O. Box 455, Arvin, California 93203. 

2. Respondent, T. J. Power & Company, is a partnership, composed of 
Patrick H. Power and Betty Jo Power, whose address is P.O. Box 126, 
Hwy. 83, N. Carrizo Springs, Texas 78834. At all pertinent times, re- 
spondent was licensed under the Act. 

3. On or about June 26, 1979, in the course of interstate commerce, 
complainant, by oral contract, sold a railcar load of carrots, to wit: SFRC 
2390, to respondent which consisted of 800 50 lb. bags at $4.50 per bag 
and 720 75 lb. bags at $3.75. The contract also added costs of precooling 
($532.00), ice ($250.00), and temperature recorder ($20.00) to the cost of 
the carrots for a total f.o.b. price of $7,102.00. The contract was negoti- 
ated by Harold Crawford Company, Inc., a broker, located at Bakers- 
field, California. The broker, on or about June 27, 1979, issued a “Brok- 
ers Standard Memorandum of Sale” confirming the above noted contrac- 
tual details which was sent and received by both complainant and re- 
spondent. Neither party to the transaction objected to the terms noted 
in the Memorandum. The carrots were received and accepted by re- 
spondent. On or about June 27, 1979, complainant invoiced respondent 
in accordance with the oral agreement confirmed by the broker. Re- 
spondent did not object to this billing until on or about August 27, 1979, 
when it remitted only $6,620.00 to complainant with regard to this ship- 
ment. Complainant accepted and negotiated this check. 
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4. On or about August 2, 1979, in the course of interstate commerce, 
complainant sold one truckload of carrots to respondent which consisted 
of 300 50 lb. bags at $4.50 per bag and 400 75 lb. bags at $2.65 per bag. 
The contract also called for the addition of a precooling charge of 
$245.00 and a charge for ice of $36.00 for a total f.o.b. price of 
$2,691.00. The contract was negotiated by Harold Crawford Company, 
Inc., a broker located at Bakersfield, California. The broker, on or about 
August 2, 1979, issued a “Brokers Standard Memorandum of Sale” con- 
firming the above noted contractual details, which was sent and received 
by both complainant and respondent. Neither party objected to the 
terms noted in the Memorandum. On or about August 3, 1979, com- 
plainant invoiced respondent in accordance with the terms noted in the 
broker’s Memorandum. Respondent received the invoice and made no ob- 
jection to the terms stated in the invoice. 

5. The carrots were received by respondent at about 7:00 a.m., August 
6, 1979, and accepted by it. Upon receipt, respondent did not object to 
the condition of the carrots. However, at 10:30 a.m., about three hours 
after receipt a federal inspection was conducted on the load of carrots at 
respondent’s request. That inspection, in pertinent part, reflected the 
following: 

Temperature 
of Product: Rear stack: Top 50°F., Bottom 58°F. Other locations: 45 to 50°F. 


Size: 50 pound lot: Generally 1 to2 1/4 inches in diameter and 6 to 12 
inches in length. 75 pound lot: Generally 3/4 to1 1/2 inches in di- 
ameter and 5 to 10 inches in length. Each lot: Practically no off- 
size. 


Quality: Each lot: Clean, well trimmed, well colored, smooth to fairly 
smooth and generally well to fairly well formed. 50 pound lot: 
Grade defects average 4%. 75 pound lot: Grade defects 3%. Each 
lot: Grade defects mostly misshapen or broken carrots. 


Condition: Fach lot: Generally firm. 50 pound lot: From 2 to 8%, average 6% 
soft rot. 75 pound lot: In most samples 2 to 10%, some none aver- 
age 5% soft rot. Each lot: Soft Rot is Bacterial Soft Rot, mostly in 
early, many in advanced stages. 


Respondent did not report any problem with the load until on or about 
December 6, 1979, when respondent submitted a check in the amount of 
$67.96 to complainant in an attempt to fully settle with complainant on 
the shipment. The check was returned by complainant to respondent. 

6. An informal complaint was filed on February 4, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSION 


This case involves two shipments of carrots, each of which presents 
different issues for this forum to resolve. Consequently, the shipments 
will be dealt with separately. 
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The issues raised by the June shipment are rather straight forward. 
First, did the broker’s Memorandum and the complainant’s invoice cor- 
rectly reflect the oral contractual arrangements relating to price and 
terms reached by the parties through the offices of the broker. Com- 
plainant, of course, argues in the affirmative; respondent submits that 
the terms were otherwise. We found in the Findings of Fact that re- 
spondent received copies of these documents and did not raise any objec- 
tion to the terms set out in them. Since it did not object to the terms stat- 
ed, we accept these documents as evidence of the parties’ contractual ar- 
rangements. Hanover International Corp. et al., 34 Agric. Dec. 655 
(1975). It is found, therefore, that the sale was f.o.b. and that the total 
contract price with respect to the June shipment was $7,102.00. 

For the June shipment, respondent paid complainant $6,620.00 by 
check dated August 27, 1979, which check was received, accepted and 
negotiated by complainant. Since it appears that there was a genuine 
dispute between the parties as to the contractual terms pertaining to the 
June shipment, and since complainant accepted respondent’s tender of 
$6,620.00, we find that its acceptance and cashing of this check 
amounts to an accord and satisfaction and relieves respondent of any 
further liability for this shipment. W. J. Westcott Co. v. J. F. Feeser, 
Inc., 19 Agric. Dec. 1037 (1960). The complaint as to the June shipment 
is therefore dismissed. 

We now turn to the August shipment. There is no dispute as to the 
terms of this contract which involved a truckload of carrots for a total 
f.o.b. contract price of $2,691.00. The dispute as to this shipment cen- 
ters around its condition. Respondent claims the carrots were faulty and 
submits a federal inspection certificate as proof. It also claims that it 
conveyed this information to the broker which authorized the handling 
of the carrots on consignment. Both the broker and the complainant 
deny any knowledge of any such subsequent agreement. The burden of 
proving a consignment, and of showing by a preponderance of the evi- 
dence that it superseded the original sales contract rests upon the re- 
spondent as the moving party. R. D. McGinnis Produce v. Pinder’s Prod. 
Co., 28 Agric. Dec. 249 (1969). It has failed to carry this burden of proof 
because, while its claim is self-serving (see, David Goldsamt v. Joseph 
Schepps, 20 Agric. Dec. 383 (1961) ), the broker, who has no self-interest 
in the matter, denies the sum and substance of respondent’s claim. 

We find that, because it did not specifically reject nor raise any objec- 
tion to the condition of the carrots within a reasonable time after their 
receipt, and in fact did not note any objection until four months later, re- 
spondent accepted the carrots upon receipt. Quality Melon Sales v. 
Savioli, 34 Agric. Dec. 517 (1975). Having accepted the carrots upon ar- 
rival, the respondent is liable for the full purchase price less any dam- 
ages shown to have been caused by any breach of contract by complain- 
ant. 
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The respondent has the burden of proving that complainant breached 
its contract and the damages resulting therefrom. Quality Melon Sales v. 
Savioli, supra, 34 Agric. Dec. 517. Since it was an f.o.b. contract, the re- 
spondent assumed the risk of intransit loss while the complainant would 
be liable for any abnormal intransit loss if there were normal transporta- 
tion service and conditions. Wolf v. Mendelsohn-Zeller Co., 34 Agric. 
Dec. 690 (1975). The burden of proving, by a preponderance of the evi- 
dence, that transportation service and conditions were normal is on the 
respondent which was the purchaser in the subject f.o.b. transaction. 
Taplett v. Joseph, 19 Agric. Dec. 411 (1960). 

The federal inspector found that the temperature of the carrots ranged 
from 45°F to 58°F and that the truck’s refrigeration unit was still oper- 
ating at the time of the inspection (10:35 a.m., August 6, 1979). He also 
found that the 50 lb. lot had an average of 6% soft rot, and the 75 lb. lot 
had an average of 5% soft rot. Inasmuch as this exceeded the tolerance 
permitted, the carrots failed to meet U.S. Grade standards. (See United 
States Consumer Standards for Fresh Carrots, 7 CFR §§2851. 
495-2851.513). However, in view of the fact that the temperature of the 
carrots exceeded the recommended shipping temperature of 32°F (Agri- 
culture Handbook No. 105, pg. 55, Rev. Ed., November 1970) by a range 
of 13°F to 26°F, we cannot find that there was normal transportation 
service and condition in this f.o.b. transaction. Since normal transporta- 
tion service and condition did not exist, the complainant cannot be held 
to have breached its warranty of suitable shipping condition. Victor 
Prod. & Kraut Co. v.S & K Farms, 34 Agric. Dec. 1586 (1975); Salinas v. 
Delta, 32 Agric. Dec. 934 (1973). 

Inasmuch as respondent accepted the truckload of carrots, we hold 
that it is obligated to complainant for the contract price, or $2,691.00. 
We further hold that respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation, plus 
interest, should be awarded to complainant against respondent. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $2,619.00, with interest thereon at the rate 
of 13 percent per annum from September 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,537) 


SANTA CLARA PRODUCE, INC. v. MORRISSEY, STRINGER & PATLAN, 
Inc. PACA Docket No. 2-5594. Decided March 11, 1981. 


F.o.b. transaction—Grade specification, not established—Merchantability 
—Suitable shipping condition, breach not established 


Respondent purchased from complainant a truckload of mixed vegetables, f.o.b. with no 
specified grade requirement. No dispute existed as to the broccoli or turnip greens. 
Respondent contends the cauliflower did not meet the quality requirements. Since 
no grade requirement was specified in the contract, and the federal inspection 
showed the cauliflower was of merchantable quality, complainant is found have not 
breached the suitable shipping condition warranty. Thus, respondent is liable to 
complainant the full purchase price, less monies already paid. 


Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $1,540.75 
against respondent in connection with a transaction in interstate com- 
merce involving the shipment of one truckload of mixed vegetables from 
Oxnard, California to Dallas, Texas. 

A copy of the report of investigation was served on the parties. A copy 
of the formal complaint was served upon respondent which filed an an- 
swer thereto denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$3,000.00, and therefore the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursu- 
ant to this procedure the verified pleadings of the parties are considered 
a part of the evidence in the case, as is the Department’s report of in- 
vestigation. The parties were given an opportunity to submit further evi- 
dence in the form of sworn statements and to file briefs. Complainant 
filed an opening statement and respondent filed an answering state- 
ment. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Santa Clara Produce, Inc., is a corporation whose ad- 
dress is P.O. Box 5006, Oxnard, California. 
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2. Respondent, Morrissey, Stringer & Patlan, Inc., is a corporation 
whose address is 910 South Pearl Expressway, Suite 220, Dallas, Texas. 
At the time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about September 11, 1979, complainant sold and shipped to 
respondent a partial truckload of mixed vegetables consisting of 49 car- 
tons of 6 Wheels brand broccoli #14 at $5.50 per carton, plus 20¢ for 
cooling; 50 cartons of turnip greens at $3.50 per carton, plus 70¢ for 
cooling; and 300 cartons of 6 Wheels brand cauliflower #12 at $4.00 per 
carton, plus 70¢ for cooling, or a total price of $1,899.30 F.O.B. 

4, Respondent accepted the mixed vegetables on arrival by unloading 
such produce from the truck and on September 14, 1979, at 12:05 p.m., 
225 cartons of the cauliflower were inspected at respondent’s place of 
business with the following results in relevant part: 


Condition 
of Load: Stacked at above mentioned location. 


Condition 
of Pack: Tight. 


Temperature 
of Product: In various cartons: 49 to 50° F. 


Size: Curds generally from 5 to 8 inches in diameter. None under 4 
inches. Fairly uniform. Generally conforms to count as marked. 1 
carton noted marked “12” and contain 9 heads. 

Quality: Clean and closely trimmed. Grade defects in most samples range 
from 2 to 7 heads (15 to 58%) some none, average 25% hollow 
steams. 

Condition: Curds creamy white to white and compact. Jacket leaves fresh 
and green. In most samples none, many from 1 to 3 heads (8 to 
25%), average 5% damaged by brown to black discolored areas on 
curds. No decay. 


Grade: Fails to grade US No. 1 account of grade defects. 


5. Respondent rendered an accounting to complainant which was not 
dated but was stamped received by Santa Clara Produce, Inc. on Septem- 
ber 29, 1979. Such accounting showed payment in full for the 49 cartons 
of broccoli; and that “50 Turnip Greens were Lost Freight on Turnip 
Greens at 2.15 (107.50)”; and 25 cauliflower sold at $6.75 delivered, or 
$165.75, and 275 cauliflowers sold for a total of $645. Respondent de- 
ducted, in addition to the freight on the turnip greens, $600 for freight 
on the cauliflower and $27 for the federal inspection and remitted a to- 
tal of $358.55. 

6. A formal complaint was filed on February 25, 1980, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


There is no dispute between complainant and respondent as to re- 
spondent’s accounting in regard to the broccoli or the turnip greens. 
Complainant, however maintains that respondent accepted the cauli- 
flower and is therefore liable to complainant for the full purchase price 
of such cauliflower. Respondent, on the other hand, alleges as a defense 
that the federal inspection of the cauliflower at destination showed that 
such cauliflower was not in suitable shipping condition when shipped. 
Respondent also states in its answer that it at no time agreed to an f.o.b. 
no grade contract, but also states “we acknowledge that grade was prob- 
ably not discussed at the time of purchase, but we were loading with 
complainant two to three times a week and they were aware of our qual- 
ity requirements. ..”. Complainant alleges that the contract was f.o.b. 
with no grade specified, and the invoice sent by complainant does not 
specify a grade. In view of respondent’s admission we find that the par- 
ties did not agree that the cauliflower was to be any specific grade. Re- 
spondent nowhere specified what the quality requirements were which 
it made reference to and we find that the only requirement enforceable 
herein is therefore the requirement that such cauliflower be of mer- 
chantable quality and in suitable shipping condition. The condition fac- 
tors noted on the federal inspection at destination did not indicate any 
breach of the suitable shipping condition warranty. The United States 
grade standards for cauliflower specify that U.S. No. 1 cauliflower may 
contain a total of 10% defects and U.S. Commercial cauliflower a total 
of 20% defects. No tolerances are specified for unclassified cauliflower. 
However, we do not think that the amount of defects present in the sub- 
ject cauliflower, particularly since the quality defects took the form of 
hollow stem, are sufficient to render the subject cauliflower unmer- 
chantable. We find that respondent has failed to prove a breach of con- 
tract as to quality or condition on the part of complainant relative to the 
subject cauliflower. Since respondent accepted the subject cauliflower, 
respondent became liable to complainant for the full purchase price 
thereof, of $1,410. Respondent has already made payment to complain- 
ant in the amount of $358.55. However, such payment related to the en- 
tire shipment, and it is therefore necessary for us to ascertain what por- 
tion of such payment applied to the cauliflower. If we offset the loss of 
$107.50 on the turnip greens against the full payment of $279.30 which 
respondent made on the broccoli, we have a balance of $171.80, which 
amount settles respondent’s liability as to the broccoli and turnip greens. 
This amount deducted from the total remittance of $358.55 leaves 
$186.75 of such remittance which was applicable to the cauliflower. 
Such amount deducted from the total purchase price of the cauliflower, 
of $1,410.00, leaves $1,223.25 as the amount now owing from respond- 
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ent to complainant. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,223.25, with interest thereon at the rate 
of 13 percent per annum from October 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,538) 


SUNNY FARMS, INC. v. HRDLICKA BROS. LIVESTOCK SALES, INC., a/t/a 
HRDLICKA BROS. PRODUCE CO. PACA Docket No. 2-5612. De- 
cided March 16, 1981. 


F.o.b. transaction—Inspection, untimely—Suitable shipping condition, 
breach not established 


Where respondent accepted the potatoes, and failed to have the potatoes inspected until 
ten days after delivery, complainant cannot be held to have breached its warranty of 
suitable shipping condition. Thus, respondent is liable to complainant the full pur- 
chase price of the potatoes. 


George L. Aubrey, Presiding Officer. 
Complainant, pro se. 
Russell R. Falkenberg, Cadott, Wis., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,159.85 in connection with a 
transaction in interstate commerce involving a rail shipment of potatoes 
from California to Wisconsin. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying any violations of the Act, 
and raising certain affirmative defenses. 

The amount claimed in the formal complaint is less than $3,000.00. 
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Therefore the shortened procedure provided in PACA Rules of Practice 
at 7 CFR §47.20 is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given an op- 
portunity to submit additional evidence in the form of sworn state- 
ments. Both parties submitted additional statements. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 1, Edison, 
California. 

2. Respondent is a corporation whose address is Route 7 Box 142, 
Chippawa Falls, Wisconsin. At the time of the transaction alleged in the 
complaint respondent was licensed under the Act. 

3. On or about July 2, 1979 complainant and respondent entered into 
an oral contract for the purchase and sale of a quantity of potatoes. This 
contract was negotiated by a Mr. Jim Wells, a salesman for complainant, 
and Mr. Stephen J. Hrdlicka, produce manager for respondent. Terms of 
the sale were f.o.b. California loading point, for rail shipment to re- 
spondent in Chippawa Falls, Wisconsin, arrival guaranteed by no later 
than Tuesday, July 10, 1979. 

4. Pursuant to this contract complainant loaded and shipped on July 
2, 1979, railroad car SPFE 450410 containing 308 20 Ibs. sacks US No. 1 
Centennial Russet Potatoes, Something Special Brand, 1595 50 lb. car- 
tons US No. 1 5/10 lb. sacks Centennial Russet Potatoes, Something Spe- 
cial Brand, and 25 50 lb. cartons US No. 1 80 size Centennial Russet Po- 
tatoes, Something Special Brand. On or about the date complainant in- 
voiced respondent in the amount of $4,801.75 for these potatoes. 

5. On or about July 12, 1979 Mr. Hrdlicka was in telephonic contact 
with Mr. Wells to complain about late arrival of the car, and to discuss 
measures to be taken with the railroads to expedite its arrival. During 
that conversation Mr. Wells stated that “they would stand behind the 
potatoes”. 

6. The car arrived in respondent’s area on or about July 14, 1979, was 
“spotted” on that date at 11:00 a.m., and its contents partially inspected 
by respondent. 

7. Between July 14, 1979 and July 24, 1979 respondent unloaded and 
sold most of the potatoes from this car. 

8. On July 24, 1979 at 11:00 a.m. respondent obtained an official 
USDA inspection of the approximately 700 cartons of potatoes remain- 
ing on this car, then located on respondent’s siding. The inspection cer- 
tificate noted that the condition of the product was: 
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Stock generally firm. From 7 to 12% average 10% Slimy 
Soft Rot and mostly in advanced, some in early stages. 


9. On or about September 27, 1979 respondent remitted by check the 
amount of $2,641.90 as the undisputed amount due, which was received 
by complainant. 

10. Complainant filed a formal complaint to initiate this proceeding 
on February 4, 1980, within nine months of the accrual of its alleged 
cause of action. 


CONCLUSIONS 


It seems rather unlikely that a California shipper would guarantee any 
arrival date for a car that had to be hauled halfway across the continent 
by several different railroads. Complainant has placed in the record an 
affidavit by its Secretary-Treasurer, Mr. William J. Rommel, to the ef- 
fect that his firm never makes such a guarantee, and did not do so in this 
case. However Mr. Hrdlicka’s statement, also verified, clearly states that 
such a guarantee was given. He actually negotiated the purchase for re- 
spondent. There is no counter affidavit in the record by Mr. Wells, the 
salesman who negotiated the sale for complainant. Without an affidavit 
from Mr. Wells (or some explanation for its absence) Mr. Hrdlicka’s 
statement must prevail. Hence the findings, as set out above, that such a 
guarantee was given; and also that Mr. Wells agreed to stand behind the 
product after it was known that the car would be delayed. We under- 
stand his statement to mean that he would guarantee good arrival if re- 
spondent would accept the late car. 

But once having accepted the car respondent is liable for the full in- 
voice amount unless it can prove breach of contract and damages. Here 
respondent has failed to prove a breach of contract, because it has failed 
to prove that the car did not make good arrival. The USDA inspection of 
a part of the lot made some 10 days after arrival is of no value whatever 
in establishing its arrival condition. Respondent may have experienced 
some difficulty in obtaining an inspection, but that is not complainant’s 
concern. Having failed to establish any breach of contract on the part of 
complainant, respondent is liable for the full invoice price of this car. Its 
failure to pay the same is a violation of section 2 of the Act for which 
reparation must be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $2,159.85 with interest thereon at 
the rate of 13 percent per annum from August 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,539) 


PREMIUM ELKTON POTATOES, INC. v. PROCESS SUPPLY COMPANY. 
PACA Docket No. 2-5513. Decided March 31, 1981. 


Impossibility in performance—Shortage of crop—Purchase price, failure 
to remit 


Where contract provided for pro rata distribution among purchasers of potatoes in event 
of crop shortage, complainant not liable for failure to deliver balance of contract be- 
cause of crop inadequacy where proration fair and reasonable. Respondent’s failure 
to remit purchase price of potatoes it did receive, is a breach of contract. Respond- 
ent is liable to complainant the purchase price of the potatoes it received, and re- 
spondent’s counterclaim, based on the premise complainant breached contract by 
failing to provide the full quantity of potatoes, is without legal basis and is dis- 
missed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, prose. 
Charles Clark, Muncie, Ind., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $25,528.50 in connection with the 
sale of potatoes in the course of interstate commerce. 

A copy of the Report of Investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who initially failed to file an answer and was 
held in default. Respondent’s motion to reopen was granted, however, 
and respondent filed an answer, denying liability to complainant. Along 
with its answer, respondent filed a counterclaim for $10,233.75, which 
was served upon complainant, who did not file a reply thereto. 

An oral hearing was held in Indianapolis, Indiana, on April 29, 1980, 
at which only respondent was represented by counsel. At the hearing, 
two witnesses testified for complainant and two for respondent. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Premium Elkton Potatoes, Inc., is a corporation 
whose address is Box 389, Clinton, Illinois. At the time of the transac- 
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tion alleged in the counterclaim, complainant was neither licensed, nor 
subject to license under the Act. 

2. Respondent, Process Supply Company, is a corporation whose ad- 
dress is 1600 E. Washington Street, Muncie, Indiana. At the time of the 
transaction involved herein, respondent was licensed under the Act. 

3. In 1975, complainant purchased a farm in Hastings, Florida, con- 
sisting of 600 acres. In 1976, all of the farm was planted in potatoes, and 
the yield that year was approximately 250 hundredweight (hereinafter, 
“cewt.”) per acre for each of the 550 acres harvested, for a total of about 
137,500 cwt. In 1977, complainant planted 425 acres of potatoes and 
achieved a yield of approximately 220 cwt. per acre, for a total of about 
93,500 cwt. 

4. On approximately January 16, 1978, February 6, 1978, and March 
17, 1978, complainant and respondent contracted for the sale to re- 
spondent of, respectively, 20,000 cwt. (complainant’s confirmation num- 
ber 4026), 20,000 cwt. (complainant’s confirmation number 4031), and 
10,000 cwt. (complainant’s confirmation number 4036) of bulk potatoes, 
for a total of 50,000 cwt., 85% U.S. No. 1, size A, at $4.00 per cwt., f.o.b. 
complainant’s farm. It was agreed that shipment would take place from 
May 1, 1978, through June 3, 1978, and that payment would be within 
thirty days of the receipt of invoice. The contract also contained a provi- 
sion reading as follows: “Seller not to be responsible for non-delivery or 
delay in delivery resulting from fires, accidents, strikes, shortage of la- 
bor, fuel or raw materials, weather conditions and any other conditions 
beyond seller’s reasonable control.” 

5. During the same period of time in which complainant contracted 
with respondent, complainant also entered into contracts with two other 
firms. A. E. Alberts and Carpenter Marketing, for the sale of, respective- 
ly, 10,000 cwt. and 20,000 cwt. of potatoes. The total amount of pota- 
toes contracted by complainant during 1978 was, thus, 80,000 cwt. 

6. In late January, early February 1978, complainant began planting 
potatoes. In the last few days of February or the first few days of March, 
after about 80 acres had been planted, heavy rains fell. Heavy rains may 
have a harmful effect on newly planted potatoes. After the rains 
stopped, complainant continued planting, until a total of 485 acres had 
been planted. 

7. A day or two after the rains ended, Mr. William Huff, who was em- 
ployed by complainant as manager of the Hastings farm and whose fam- 
ily had previously owned the farm, informed complainant’s president, 
Mr. Thomas Rodden, that, in his opinion, the heavy rains would lead toa 
short crop. Prior to harvest, Huff informed Rodden that there was a 
good chance that the amount of potatoes harvested would not be suffi- 
cient to meet the 80,000 cwt. contracted. Mr. Melvin Fields, respond- 





438 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 

Cite as 40 A.D. 436 
ent’s part-owner, also informed Mr. Rodden, prior to harvest, of his opin- 
ion that there was going to be a short crop. 

8. Complainant began harvesting in early May 1978. It was evident to 
Huff at the outset that the crop was going to be short. During the second 
week of the harvest, on approximately May 19, 1978, Huff was ap- 
proached by Fields, who offered to release complainant from 5,000 cwt. 
of the potatoes subject to one of their contracts (number 4036). Fields in- 
dicated that it was possible for respondent to agree to a cancellation 
since the market price had dropped below the contract price and that re- 
spondent, accordingly, could purchase replacement potatoes on the open 
market with no monetary loss. Huff agreed to the cancellation and his 
action was supported by Rodden. 

9. On May 19, 1978, Fields sent a mailgram to Rodden and Huff con- 
firming their cancellation agreement, which mailgram reads as follows: 
“REFERENCE TO OUR CONTRACT NO. P-4036 DATED MARCH 17, 
1978, PER MUTUAL AGREEMENT WE ARE CANCELLING 5000 
CWTS OF POTATOES COVERED ON SAID CONTRACT SCHEDULED 
TO BE SHIPPED DURING MAY 1978. CANCELLATION DUE TO 
LOW YIELDS CAUSED BY ADVERSE WEATHER DURING GROW- 
ING SEASON.” 

10. At approximately the same time complainant and respondent 
agreed to cancel 5,000 cwt., Fields and Rodden discussed the possibility 
of complainant purchasing potatoes on the open market. However, Rod- 
den decided not to purchase potatoes at that time. 

11. The Market News Service Reports for North Palm Beach, Florida, 
indicates that the quantity of Hastings Florida bulk chipping potatoes 
on the open market was insufficient to warrant listing until May 25 and 
26, 1978, when the price was from $4.00 to $4.25 per cwt. Such potatoes 
were also shown as available on the open market near the $4.00 per cwt. 
contract price on May 30 and 31, 1978, where the price was from $4.25 
to $4.50 per cwt., and on June 2, 1978, where the price was from $4.50 
to $4.75, mostly $4.50 per cwt. After that date, the price rose sharply. 

12. During May 1978, complainant shipped to respondent, in inter- 
state commerce, a total of 35,102 cwt. of potatoes in 79 truckloads. Com- 
plainant accepted these potatoes, but failed to remit a portion of the pur- 
chase price totalling $25,528.50, which complainant claims is currently 
due and owing. 

13. In late May 1978, Huff informed respondent that all potatoes had 
been harvested and there would be no more potatoes delivered on com- 
plainant’s contracts. After learning that no more potatoes would be de- 
livered by complainant, respondent, on June 5, 1978, sent complainant a 
telegram reading as follows: 
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FURTHER REFERENCE OUR CONTRACTS P4026, P4031 and P4036 IT 
IS NECESSARY THAT WE PURCHASE POTATOES AT MARKET PRICE 
WHICH IS PRESENTLY $6.50 PER CWT. THESE POTATOES WILL BE 
APPLIED TO THE ABOVE CONTRACTS. YOUR ACCOUNT WILL BE 
CHARGED THE DIFFERENCE BETWEEN THE CONTRACT PRICE AND 
PURCHASE PRICE. WE WILL INFORM YOU AS TO THE QUANTITY 
PURCHASED. 


14. On June 5, 1978, respondent purchased 2,256 cwt. of potatoes at 
$6.25 per cwt.; on June 6, 1978, respondent purchased 3,210 cwt. at 
$7.75 per cwt.; and on June 7, 1978, respondent purchased 2,244 cwt. at 
$7.75 per cwt. At approximately the same time, respondent secured an 
additional 2,188 cwt. from its own farm. All these potatoes were used by 
respondent in replacement of the 9,898 cwt. which respondent alleges 
that complainant failed to ship. The amount paid by respondent for 
these potatoes exceeds by $30,998.50 what respondent would have ex- 
pended for such potatoes at the $4.00 per cwt. contract price originally 
agreed to by the parties. 

15. Complainant has, to date, failed to pay to respondent the sum of 
$10,233.75, alleged by respondent to constitute the amount it spent in 
excess of the $4.00 per cwt. contract price it had with complainant, over 
and above the $25,528.50 which respondent has already withheld from 
complainant. 


16. An informal complaint was filed on March 22, 1979, which was 
within nine months from the time the cause of action herein accrued. A 
formal complaint was filed on July 23, 1979. 

17. Respondent filed a counterclaim on October 1, 1979, based on the 
cause of action alleged in the complaint. 


CONCLUSIONS 


In January, February, and March 1978, complainant, a potato grower, 
entered into three contracts with respondent, selling a total of 50,000 
cwt. of potatoes from complainant’s anticipated crop at a price of $4.00 
per cwt. The crop was expected to be harvested in May 1978. During 
that same time, complainant also contracted for the sale of an additional 
30,000 cwt. to two other buyers, for a total of 80,000 cwt. contracted 
during 1978. However, in late February and early March 1978, after 
complainant had planted 80 acres out of the 485 acres that it eventually 
planted, heavy rains occurred. Although complainant and respondent, in 
May 1978, mutually agreed to cancel 5,000 cwt. of their potatoes under 
contract, complainant was only able to provide complainant with 35,102 
ewt. out of the 45,000 cwt. remaining pursuant to contract, after mak- 
ing an effort to spread the loss equitably among the three buyers. Re- 
spondent purchased potatoes on the open market and supplied potatoes 
from its own farm in order to cover the 9,898 cwt. not delivered. Re- 
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spondent withheld $25,528.50 from its payment on the 35,102 cwt. ac- 
tually delivered on the grounds that it had to pay in the excess of the 
$4.00 per cwt. contract price for the 9,898 cwt. obtained in replacement. 
Respondent’s counterclaim of $10,233.75 is also derived from this dis- 
parity between the replacement price and the contract price. Complain- 
ant bases its claim to recover the $25,528.50 on the fact that its con- 
tracts with respondent contained a provision absolving complainant 
from any responsibility in the case of non-delivery based on “weather 
conditions and any other conditions beyond seller’s reasonable control.” 
(See Finding of Fact 4.) 

It is not denied that respondent accepted the 35,102 cwt. of potatoes 
shipped by complainant but failed to pay complainant $25,528.50 of the 
contract price. Having accepted the potatoes, it was respondent’s obliga- 
tion to pay the agreed upon purchase price, less any damages due to com- 
plainant’s breach. The Garin Company v. Gelman Commission Co., 32 
A.D. 223 (1973). Therefore, the essential question is whether complain- 
ant’s failure to deliver all 45,000 cwt. contracted constituted a breach of 
contract with respondent, giving respondent legal grounds to withhold 
the $25,528.50 and to recover an additional $10,233.75, based on the 
cost of its replacement purchases. 

It has been established that where a party to a contract is expressly ex- 
cused from full performance if its production is reduced because of ad- 
verse weather conditions, and such party fairly allocates production 
among its customers, such party is not in breach of contract upon the oc- 
currence of the contingency stated in the contract. S. P. Lipoma Com- 
pany v. K&R, Inc., 27 A.D. 643 (1968); Ranney-Davis Mercantile Co. v. 
Shawano Canning Co., 111 Kan. 68, 206 P. 337 (1922); 74 ALR 996; 
U.C.C. 2-615. However, the contingency set forth in the contract must 
be the actual cause of nonperformance. As stated in Anderson, Uniform 
Commercial Code section 2-615:17 (1971) at 308-309, such contingency 


must have been one reasonably beyond the power of the 
party to prevent; that is such a clause will not give a party 
the power arbitrarily to refuse performance, but he is un- 
der a duty to exercise a reasonable amount of care to pre- 
vent the happening of the contingency named. The excuse 
must also be the proximate cause of the failure to perform. 
The party so doing has the burden of proving that the 
specified contingency did occur. 


It is apparent from the record, and the parties do not seriously dispute, 
that the heavy rains of late February and early March 1978 were among 
the “weather conditions” contemplated by the contract provision relied 
on by complainant. There also is no dispute that complainant attempted 
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to fairly allocate the loss among its customers, including respondent. 
However, in order for complainant’s actions to come within the contract 
provision excusing complainant for nonperformance, complainant must 
prove that such failure was reasonably beyond its power to prevent. We 
conclude that complainant has done so. 

There was much testimony at the hearing concerning whether com- 
plainant contracted an excessive percentage of its expected crop, consid- 
ering the heavy rains that fell in late February and early March 1978. 
Testimony pertaining to this issue was given by Mr. William Huff, who 
was, at that time, manager of the Hastings farm for complainant, and 
whose family had previously owned that farm. Huff testified that his 
personal preference would be to contract only 50 percent of an antici- 
pated crop, although he admitted that the percentage varied greatly 
among growers (tr. 49, 50). He also testified that, after the heavy rains 
of late February and early March, he felt sure the crop was going to be 
short and told this to complainant’s president, Mr. Thomas Rodden 
(Finding of Fact 7). However, in the two previous years it operated the 
Hastings Farm, complainant had harvested an average of approximately 
235 cwt. per acre (Finding of Fact 3). Therefore, complainant could rea- 
sonably have expected, prior to the heavy rains, to harvest approximate- 
ly 113,975 cwt. from the 485 acres planted. Thus, even if the 80 acres 
planted before the rains (Finding of Fact 6) had been totally lost, com- 
plainant would reasonably have expected to experience a loss of, at most, 
18,800 cwt., leaving it with a harvest of over 95,000 cwt. There is no evi- 
dence that complainant should have known of the true extent of its loss 
at the time it entered into the contracts. Under these circumstances, we 
conclude that complainant acted reasonably in contracting a total of 
80,000 cwt. 

Respondent also seems to be arguing that complainant failed to utilize 
its opportunity to cancel, with respondent’s consent, more than the 
5,000 ewt. which actually were cancelled. Mr. Michael Schricker, re- 
spondent’s vice-president in charge of trading at the time in question, 
May 1978, testified that on approximately May 19, 1978, respondent 
was willing to cancel between 10,000 to 15,000 cwt. of the potatoes 
then under contract with complainant, and purchase replacement pota- 
toes on the open market. He testified that respondent could have pur- 
chased replacement potatoes at that time for the contract price of $4.00 
per cwt (tr. 105). Mr. Melvin Fields, respondent’s co-owner, testified that 
he spoke to complainant’s Rodden on approximately May 19, 1978, and 
informed him that respondent wanted permission to cancel contracts 
and cover them on the open market, where like potatoes could be pur- 
chased at less than the contract price (tr. 81). However, Fields did not 
testify, as did Schricker, that respondent would have cancelled up to 
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15,000 cwt., nor does any evidence in the record corroborate Schricker’s 
testimony. Further, even assuming, arguendo, that respondent was will- 
ing to cancel up to 15,000 cwt., the record is devoid of any indication 
that complainant was ever informed of such intention. Therefore, we 
cannot accept respondent’s argument that complainant had the opportu- 
nity to cancel more than 5,000 ewt. of potatoes with respondent’s con- 
sent, but failed to do so. 

Another argument which respondent appears to be making is that 
complainant could have purchased replacement potatoes on the open 
market to fulfill its contracts with respondent. This argument has merit 
only if such action would conform to the reasonable amount of care re- 
quired to be given by complainant to fulfill the contracts, in spite of the 
apparent occurrence of the contingency set forth in the contracts con- 
cerning when complainant’s performance would be excused. Prior to har- 
vest, Fields had told Rodden that, in his opinion, there would be a short 
crop (Finding of Fact 7). Huff also testified that, before harvest, he had 
told his superiors that there was a very good chance that not all of the 
80,000 cwt. that had been contracted would be raised (Finding of Fact 
7). Close to the end of the harvest, in the last few days of May 1978, it 
was obvious that there was going to be fewer potatoes harvested than 
needed to fulfill the total amount contracted. However, it would not 
have been reasonable to have required complainant to purchase potatoes 
during the harvest period, May to early June 1978, in order to meet its 
contracts. This is evident from the state of the open market at that time. 
The Market News Service reports for North Palm Beach, Florida, show 
that Hastings area potatoes were available on the open market in quanti- 
ties sufficient to warrant the listing of shipping point prices only from 
May 25, 1978. On May 25 and 26, such prices are shown as from $4.00 
to $4.25 per cwt., on May 30 and 31, they are shown as from $4.25 to 
$4.50 per cwt., and June 2, they are shown as from $4.50 to $4.75 (most- 
ly $4.50) per cwt. Afterwards, the price rose sharply (Finding of Fact 
11). Thus, while complainant could have purchased potatoes on the open 
market during the latter part of harvest, complainant would have had to 
pay more than the $4.00 per cwt. price at which it had contracted to sell 
potatoes to respondent. Such action would not be required under the 
standards of reasonable care which complainant was bound to apply to 
prevent the occurrence of the shortage envisioned by the contract provi- 
sion referring to “weather conditions and any other conditions beyond 
seller’s reasonable control.” 

Complainant did not commit any breach of contract with respondent. 
Therefore, respondent breached the contract by failing to remit to com- 
plainant $25,528.50 of the purchase price for the potatoes which it ad- 
mittedly received and accepted. This constitutes a violation of section 2 
of the Act, for which reparation should be awarded with interest. 
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Accordingly, respondent’s counterclaim, which relies on the premise 
that complainant breached the contract by failing to provide the requi- 
site quantity of potatoes, is without legal basis and must be dismissed. 
As complainant has not submitted a claim for fees and expenses, none 
will be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $25,528.50, with interest thereon at the 
rate of 13 percent per annum, from August 1, 1978, until paid. 

Respondent’s counterclaim is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20,540) 


GREEN VALLEY PRODUCE CO-OP v. SPIZMAN FRUIT COMPANY. PACA 
Docket No. 2-5606. Decided March 31, 1981. 


Contract, failure to prove existance—Dismissal 


Where complainant failed to prove an existance of a contract for the sale of 200 cartons of 
lettuce to respondent, and failed to prove respondent ever received the lettuce, the 
complaint must be dismissed. 


Matthew M. McInerney, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $640 in connection with the alleged 
sale by respondent to complainant of 200 carton of lettuce in interstate 
commerce. 

A copy of the formal complaint was served upon respondent and a 
copy of the report of investigation prepared by the Department was 
served upon both parties. Respondent filed an answer to the formal com- 
plaint denying liability to complainant. 

The amount claimed as damages in the formal complaint does not ex- 
ceed $3,000, and accordingly the shortened method of procedure provid- 
ed in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
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Pursuant to such procedure complainant filed an opening statement. Re- 
spondent did not file an answering statement. Both parties filed a brief. 


FINDINGS OF FACTS 


1. Complainant, Green Valley Produce Co-op, is a corporation whose 
address is P.O. Box 2123, Salinas, California. 

2. Respondent, Spizman Fruit Company, is a corporation whose ad- 
dress is Grove and Pine Streets, St. Paul, Minnesota. At the time of the 
transaction alleged herein respondent was licensed under the Act. 

3. A formal complaint was filed on March 10, 1980, which was within 
nine months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that on August 31, 1979, it sold to respondent 
200 cartons of lettuce at $2.50 per carton, plus $.55 per carton for cool- 
ing and $.15 per carton for brokerage, or a total f.o.b. price of $640. 
Complainant states that such lettuce was shipped to respondent on Au- 
gust 31, 1979, and was accepted by respondent on arrival, and that re- 
spondent has not paid complainant the f.o.b. purchase price of $640. 
Complainant submitted an invoice dated September 10, 1979, showing a 
sale to respondent of the subject lettuce. Respondent in its answer de- 
nies that it purchased the lettuce and also denies that it ever received 
the lettuce. The burden of proof is on a complainant to prove the exist- 
ence of a contract of sale. See Anonymous, 12 A.D. 1445 (1953). The bur- 
den of proof is also on a seller to show that a shipment is received by the 
buyer at destination. See Commodity Marketing Company v. The Ran- 
dles Produce, 33 A.D. 862 (1974); Glendale Produce Co. v. Zeiter Food 
Corporation, 33 A.D. 236 (1974); and Anonymous, 13 A.D. 795 (1954). 
Although it is clear from the record that respondent in this case pur- 
chased and accepted other commodities at other times from complain- 
ant, there is insufficient evidence in the record to show the purchase and 
receipt of the 200 cartons of lettuce by respondent. A broker, Bancroft 
Distributing, who was involved in other purchases and sales between the 
two parties, at no point in the record makes any clear statement that it 
negotiated a sale between the parties relative to the 200 cartons of let- 
tuce, nor does such broker make any clear statement that such lettuce 
was shipped to respondent. Rather the broker states “as far as Spizman 
$640 I’m solely responsible for payment, and the loads of lettuce.” Some 
confusion apparently has arisen out of the fact that respondent made a 
payment to the broker in the amount of $660 in connection with a let- 
tuce sale to respondent by complainant. However, this payment is shown 
by an invoice from Bancroft Distributing to be in connection with a 
quantity of 400 cartons shipped on September 8, 1979. As far as we are 
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able to tell from the record, the only bill of lading which might (and 
probably does) relate to the subject 200 cartons of lettuce is one included 
in the report of investigation showing delivery a total of 795 cartons of 
lettuce to the same trucker shown on complaint’s invoice for the 200 car- 
tons of lettuce, on August 30, 1979. Such bill of lading shows that the 
lettuce was consigned to “Bancroft Dist”. There is no evidence in the rec- 
ord to show that respondent ever received the subject lettuce. We con- 
clude that complainant has failed to meet its burden of proof. The com- 
plaint should be dismissed. 

The complaint is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 20,541) 


DAVE WALSH Co., INC. v. MAREX INTERNATIONAL, INC. a/t/a NATION- 
WIDE PRODUCE DISTRIBUTORS. PACA Docket No. 2-5605. Decid- 
ed April 7, 1981. 


F.o.b. transaction—Failure to pay—Suitable shipping condition— 
Transportation service and conditions 


Where complainant sold respondent two shipments of lettuce, respondent failed to estab- 
lish the normality of transportation services and conditions, thus voiding any 
breach of warranty of suitable shipping condition by complainant. Respondent is li- 
able for the full invoice amount of the lettuce. 


George L. Aubrey, Presiding Officer. 
Matthew M. MclInerny, for complainant. 
Respondent, prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $3,567.00 
against respondent in connection with a transaction in interstate com- 
merce involving two truck shipments of lettuce from California to Kan- 
sas and Florida. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
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spondent, who filed an unverified answer ' thereto alleging that the 
product was of poor quality when shipped. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00, the parties have waived an oral hearing. Therefore, the short- 
ened procedure provided in section 47.20 of the PACA Rules of Practice 
(7 CFR 47.20) is applicable. Under this procedure the pleadings of the 
parties, if verified, are considered a part of the evidence in the case, as is 
the Department’s report of investigation. The parties were given an op- 
portunity to submit further evidence in the form of sworn statements, 
and to file briefs. Only complainant took advantage of this opportunity 
by filing an opening statement, and subsequently a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is P.O. Box 1108, Ox- 
nard, California. 

2. Respondent is a corporation whose address is 2622 South Alameda 
Street, Los Angeles, California. At the time of the transactions alleged 
herein respondent was licensed under the Act. 

3. Pursuant to an oral contract negotiated between complainant and 
respondent by a broker, C. J. Fleming Co., of Oxnard, California, on Oc- 
tober 16 and October 17, 1979, complainant shipped two trucks contain- 
ing lettuce from California loading points, lettuce on the first destined 
for a firm known as Van’s Produce in Merriam Kansas, and on the sec- 
ond for Gene Guice & Sons, West Palm Beach, Florida. These were f.o.b. 
no grade contracts (excluding bruising and resultant discoloration). The 
first was for 440 cartons of lettuce, 24’s at $4.25 per carton, plus cool- 
ing, palletization and temperature recorder, for a total invoice amount of 
$2,134.50. The second was for 300 cartons of lettuce, 24’s at $4.15 per 
carton, plus cooling, palletization and temperature recorder, for a total 
invoice amount of $1,432.50. 

4. Lettuce on these trucks reached their destinations at unknown 
times and dates and were accepted by unknown parties. USDA inspec- 
tions were obtained on part of both lots. 

5. The inspection certificate for the partial lot inspected at Van’s Pro- 
duce in Merriam, Kansas on October 22, 1979, at 2:00 p.m. reads in per- 
tinent part as follows: 


Lot Inspection 


Products 
Inspected: Iceberg type lettuce in cartons printed “24 Head Coming Up, 
Dave Walsh Co., Inc., Oxnard, Ca.” 126 cartons remaining. 


1. The answer from respondent was received with an acknowledgement form stapled to 
it, but no verification. 





Condition 
of Load: 


Condition 
of Pack: 


Temperature 
of Product: 


Condition: 
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Stacked in refrigerated warehouse at above location. 
Tight in layers. 


Various cartons: 44° F. 


Heads or portions of heads not affected by condition defects are 
fresh and crisp. Head leaves: From 1 to 6 heads per carton aver- 
age 14% damage by discoloration following bruising. From 9 to 
13 head per carton average 46% decay, Bacterial Soft Rot mostly 
advanced, many in early stages. Wrapper leaves: No decay. 


6. The inspection certificate on the lot inspected at Gene Guice & 
Sons in West Palm Beach, Florida on October 22, 1979 at 4:00 p.m. 
reads in pertinent part as follows: 


Where 
inspected: 


Products 
Inspected: 


Condition 
of Load: 


Condition 
of Pack: 


Temperature 


of Products: 


Condition: 


Remarks: 


Applicant cooler. 


Iceberg type lettuce in cartons printed “Coming Up, Dave Walsh 
Co. Inc. Oxnard, Calif. 24 heads.” 


Applicant states: 300 cartons. 
Stacked at above location. 
Tight. 


50°F. 


Heads or portions of heads not affected by condition defects are 
fresh and crisp. Wrapper leaves — No decay affecting wrapper 
leaves only. Head Leaves — Ranges 7 to 14 heads per carton aver- 
age 40% damage by discoloration following bruises. Ranges 2 to 
11 decayed heads per cartons in most samples, in some none, 
average 24% Bacterial soft rot affecting 1 to all outer head 
leaves. 


Applicants states above lot unloaded from trailer E 20693 N.C. 


7. No part of the agreed purchase prices totalling $3,567.00 has been 
paid by respondent to complainant. 

8. Complainant filed a formal complaint to initiate this proceeding on 
April 8, 1980, within nine months the accrual of its alleged cause of ac- 


tion. 


CONCLUSIONS 


Complainant attached copies of two state/federal lettuce inspection 
certificates to the complaint, but did not properly incorporate them by 
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reference. Normally official inspection certificates are self-proving, but 
these are not because there is nothing on the face of either certificate to 
show that the lettuce inspected was that referred to in the complaint. 

The complaint manages to state a cause of action, despite its failure to 
introduce properly the origin inspection certificates, and failure to allege 
that one shipment of lettuce had a Florida destination. Respondent’s un- 
sworn answer is of no value as an evidentiary document. But complain- 
ant’s opening statement corrects one defect in the answer by adopting 
the arrival inspection certificates so as to put them in evidence. The 
opening statement is, in this respect, an admission against interest. The 
answer is also, in part, an admission against interest since it shows that 
the lettuce was accepted. 

Complainant has alleged that it shipped the two lots on October 16 
and 17 according to contract. Since these were both f.o.b. shipments and 
were accepted, respondent is liable for the purchase prices in full unless 
it can prove breach of contract and establish its damages. This principle 
is too well established to require citations of authority, but see recently 
Mutual Vegetable Sales v. Select Distributors, Inc. , 38 A.D. 1359 (1979). 

The destination inspection certificates indicate that even for a no 
grade contract the product was not in satisfactory condition when in- 
spected. Both lots show head leaf decay considerably in excess of the 5% 
allowable under PACA good delivery standards (7 CFR 46.44 (a) (2) ). 
However, we do not know that these inspection certificates accurately 
reflect arrival conditions, because we do not know the time and date of 
arrival of either truck, nor do we know if the samplings were representa- 
tive. Quite possibly they were not. 440 cartons were shipped in the Kan- 
sas lot, but only 126 remained at the time of inspection. The Florida lot, 
consisting of 300 cartons, was apparently not counted by the inspector 
since the reports says merely that “Applicant states: 300 cartons.” 

Most importantly, there is nothing in the record to show or cause us to 
assume that transportation service and conditions were normal for 
either truck. Obviously this voids any warranty of suitable shipping con- 
dition for these f.o.b. sales. Since the implied warranty of suitable ship- 
ping condition is not here applicable, we can find no breach of contract 
on the part of complainant. Parsons Packing, Inc. v. Pacific Gamble 
Robinson Co., 38 A.D. 760 (1979). Respondent is liable for the full in- 
voice amounts for both shipments. Respondent’s failure to pay the same 
is a violation of section 2 of the Act for which reparation should be 
awarded. 


ORDER 


Within 30 days from the date of this Order respondent shall pay to 
complainant the amount of $3,567.00 with interest thereon at the rate 
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of 13 per cent per annum from December 1, 1979, until paid. 
Copies of this Order shall be served upon the parties. 


(No. 20,542) 


MAGIC VALLEY PRODUCE, INC. v. E. & R. BROKERAGE and/or HOUSE OF 
GOOD CELERY, INC. PACA Docket No. 2-5459. Decided April 22, 
1981. 


Broker—Guaranty of payment—Purchase price, broker and buyer jointly 
liable—Counterclaim for brokerage fees 


Where complainant sold respondent House of Good Celery, Inc. one carload of potatoes, 
and respondent E. & R. Brokerage, as the broker, guaranteed respondent House of 
Good Celery, Inc. would make payment for the potatoes. Respondent House of Good 
Celery, Inc. failed to pay complainant the full purchase price, therefore since the 
broker guaranteed payment, both respondents are jointly and severally liable for the 
balance due and owing complainant. With respect to the counterclaim, complainant 
admitted owing respondent E. & R. Brokerage $750.00 for brokerage fees, which 
complainant shall pay with interest. 


George S. Whitten, Presiding Officer. 
Maurice S. Axenfeld, Syracuse, N.Y., for respondent House of Good Celery. 
Stephen J. McGrath, Idaho Falls, Idaho, for respondent E. & R. Brokerage. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondents, jointly and severally in the amount of $6,000.00, in 
connection with the rail shipment of one carload of potatoes to respond- 
ent, House of Good Celery, Inc., in interstate commerce. 

A copy of the report of investigation was served upon the parties. A 
copy of the formal complaint was served both respondents. Each re- 
spondent filed an answer to the formal complaint denying liability to 
complainant. Respondent, E. & R. Brokerage, also filed a counterclaim 
for brokerage in the amount of $722.70. Complainant filed a reply to 
this counterclaim admitting that the amount of brokerage stated to have 
been earned by respondent, E. & R. Brokerage, was correct but denying 
liability for payment of such brokerage until settlement of complainant’s 
claim against respondent, E. & R. Brokerage. 
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Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000.00, the parties waived oral hearing, and accordingly the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure com- 
plainant filed an opening statement, respondent, E. & R. Brokerage filed 
an answering statement and complainant filed a statement in reply. Re- 
spondent, House of Good Celery, Inc., did not file an answering state- 
ment and none of the parties filed a brief. 

As a part of its answer and counterclaim respondent, E. & R. Broker- 
age, moved that the complaint be dismissed on the grounds that a simi- 
lar complaint had been filed by complainant before the State of Idaho 
Department of Agriculture. This motion was not denominated as a mo- 
tion in respondent E. & R. Brokerage’s answer but was included under 
the heading “Second Defense.” The presence of such motion in respond- 
ent’s answer was not noted until after completion of the shortened pro- 
cedure. On October 9, 1980, an order was issued by the Presiding Officer 
to complainant ordering complainant to show cause why the complaint 
should not be dismissed against respondent E. & R. Brokerage, for the 
reasons stated in respondent E. & R. Brokerage’s answer. After several 
extensions of time to reply to the Show Cause Order, complainant’s 
counsel filed with the Department on December 17, 1980, a letter with 
exhibits attached which purported to show that the action before the 
State of Idaho was not an action for reparation and showing in addition 
that such action would be held in abeyance pending the disposition of 
the subject proceeding. Without ruling on the question of whether the 
action before the State of Idaho Department of Agriculture is an action 
for money damages, we find that the suspension of that proceeding at 
the request of complainant is sufficient grounds for us to deny the mo- 
tion of E. & R. Brokerage that the complaint be dismissed. Such motion 
is denied. 


FINDINGS OF FACT 


1. Complainant, Magic Valley Produce, Inc., is a corporation whose 
address is P.O. Box 585, Paul, Idaho. At the time of the transaction in- 
volved herein complainant was licensed under the Act. 

2. Respondent, Leonard Lee Edington is an individual doing business 
as E. & R. Brokerage, whose address is 966 E. Lincoln Road, Suite A, 
Idaho Falls, Idaho. At the time of the transaction involved herein this re- 
spondent was licensed under the Act. 

3. Respondent, House of Good Celery, Inc., is a corporation whose ad- 
dress is 2100 Park Street, Syracuse, New York. At the time of the trans- 
action involved herein this respondent was licensed under the Act. 
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4. On or about June 15, 1978, complainant sold to respondent, House 
of Good Celery, Inc., through respondent E. & R. Brokerage, acting as 
broker, one railway carload of U.S. No. 1 Idaho potatoes for a total price 
of $8,603.00 f.0.b. Time of shipment was stated to be “Wednesday, 21 or 
Thursday, 22 of June 1978.” 

5. The carload of potatoes was shipped on June 28, 1978. Subsequent 
to the shipment of the potatoes, complainant’s president, A. R. Blase, 
contacted respondent, Leonard Edington, by telephone and stated that 
unless Mr. Edington was willing to guarantee payment by respondent, 
House of Good Celery, Inc., the carload of potatoes would be diverted 
elsewhere. Mr. Edington at this time gave complainant his guarantee of 
such payment. 

6. Respondent, House of Good Celery, Inc., has paid complainant the 
sum of $2,603.00 for the subject carload of potatoes. There remains due 
and owing the sum of $6,000.00. 

7. An informal complaint was filed against respondent, E. & R. 
Brokerage, on October 5, 1978, which was within nine months after the 
cause of action against such respondent accrued. An informal complaint 
was filed against respondent, House of Good Celery, Inc., on or before 
the end of February 1979, which was within nine months after the cause 
of action against such respondent accrued. 


CONCLUSIONS 


Respondent, House of Good Celery, Inc., filed a general denial to the 
complaint, but no evidence was filed in support thereof. Such respond- 
ent did allege as an affirmative defense that there was no timely com- 
plaint filed with the Department by complainant and therefore the De- 
partment did not have jurisdiction of the complaint against respondent, 
House of Good Celery, Inc. The standard memorandum of sale issued by 
the broker shows that the terms of sale were f.o.b., net thirty days. Since 
the carload of potatoes was not shipped until June 28, 1978 and since 
shipment by rail could be expected to take at least one week, the cause of 
action relative to the subject potatoes did not accrue until after August 
1, 1978. The report of investigation contains an informal complaint in 
letter form against respondent House of Good Celery, Inc., which bears 
the date of February 19, 1979. Although there is no date stamp on the 
face of such letter showing the date on which it was received by the De- 
partment, there is no question but that such letter was received by the 
Department and the time of such receipt would obviously be within nine 
months after accrual of the cause of action against House of Good 
Celery, Inc. We find, therefore, that respondent House of Good Celery, 
Inc.’s defense, in this regard, is without foundation and that the Depart- 
ment has jurisdiction over the complaint by Magic Valley Produce, Inc., 
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against House of Good Celery, Inc. Such respondent accepted the subject 
potatoes and therefore became liable to complainant for the full pur- 
chase price thereof. House of Good Celery, Inc., has paid complainant 
the sum of $2,603.00 for the subject potatoes leaving the sum of 
$6,000.00 still due and owing to complainant. As respondent, House of 
Good Celery, Inc., has interposed no adequate defense to complainant’s 
action herein, such respondent is liable to complainant for the remaining 
$6,000.00 purchase price of the potatoes. This respondent’s failure to 
pay complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 

Respondent, Leonard Edington, has admitted to making the guaran- 
tee, as outlined in the findings of fact, but has interposed several de- 
fenses to complainant’s action herein. First of all, this respondent as- 
serts that complainant’s claim is barred by the statute of frauds. That 
statute (Uniform Commercial Code section 2-201) speaks in terms of the 
contract being “not enforceable.” Other states have held that this statute 
to be procedural rather than substantive, and we have stated that “in fu- 
ture cases the burden of showing that a particular statute of frauds is a 
part of the substantive law of the state in the sense that it renders an 
agreement null and void as a contract and not merely unenforceable 
should be upon the party claiming the benefit of the statute.” Hegel 
Branch v. Mission Shippers, 35 A.D. 726 (1976). In that case, the Secre- 
tary followed the case of Joseph Rothberg v. A. Rothstein & Sons, 183 
F.2d 524 (8rd Cir. 1950), 9 A.D. 1272, in finding the statute of frauds to 
be inapplicable in reparation proceedings when such statute is deemed to 
be procedural in nature. We find that respondent, E. & R. Brokerage, 
has failed to sustain its defense relative to the statute of frauds. See also 
Nathan’s Famous v. N. Merberg & Son, 36 A.D. 243 (1977). 

The second defense asserted by respondent, E. & R. Brokerage, is that 
at all times pertinent to the transaction involved there was a total lack 
of and/or failure of consideration for any alleged guarantee on the part 
of respondent. However, respondent, E. & R. Brokerage, has cited no 
cases in support of this defense nor has respondent given any explana- 
tion of this defense. Leonard Edington has stated that he received a tele- 
phone call from complainant at his home after the car was shipped, and 
that the demand for a guarantee was made at this time. Complaintant 
threatened to divert the carload of potatoes elsewhere and in exchange 
for Mr. Edington’s promise to guarantee payment complainant promised 
not to divert the car. In addition, Mr. Edington stated in a letter, which 
was attached to the report of investigation, as follows: 


Under the duress conditions that this guarantee was reluc- 
tantly given, it was my understanding that the shipper 
would make an all out effort to collect this account from 
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the receiver and before I would be looked upon formal pro- 
ceedings against House of Good Celery and individuals in- 
volved, would be taken. 


The fact situation as outlined by Mr. Edington appears to us to clearly 
have embodied a promise in exchange for a promise or promises on the 
part of complainant. We find that there was adequate consideration. 

Respondent, E. & R. Brokerage, additionally claims as a defense to 
complainant’s action that any alleged guarantee was given under duress 
and coercion inflicted by complainant and is therefore invalid. The rec- 
ord reveals that complainant learned after negotiating the original con- 
tract that respondent was in financial difficulty. Under the circum- 
stances the request for a guarantee from the broker was not unwar- 
ranted and certainly involved no duress or coercion. A broker is not obli- 
gated to give such a guarantee. See 7 CFR 46.28 (c). Respondent’s coun- 
sel has alleged several times in the course of the proceeding that had the 
car been diverted the broker would have incurred liability to the buyer. 
However, in the normal situation there would be no such liability, and 
respondent’s counsel has given us no information as to why such liability 
would have existed in this case. 

As a fourth affirmative defense respondent, E. & R. Brokerage, alleges 
that there were certain conditions precedent, with which complainant 
failed to comply in order for the guarantee, if any, to be binding. Re- 
spondent’s counsel, however, failed to specify what these conditions 
precedent were. The only possible condition precedent reflected by the 
records would be the requirement mentioned by Leonard Edington that 
complainant undertook to institute formal proceedings against re- 
spondent, House of Good Celery, Inc., before respondent, E. & R. Broker- 
age, would be required to pay under the guarantee. Such proceedings 
were instituted by the informal complaint filed herein and, therefore, if 
this is the condition precedent mentioned by respondent’s counsel, such 
condition has been fulfilled. We find that respondent, E. & R. Broker- 
age, has failed to present an adequate defense against complainant’s 
claim herein and that pursuant to the guarantee given by E. & R. Broker- 
age such respondent is liable to complainant in the amount of $6,000.00. 
Respondent E. & R. Brokerage’s failure to pay complainant such amount 
is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 

Complainant has admitted that the sum of $722.70 is due to respond- 
ent E. & R. Brokerage, on such respondent’s counterclaim. Complain- 
ant’s failure to pay respondent such amount is a violation of section 2 of 
Act for which reparation should be awarded to E. & R. Brokerage with 
interest. 
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ORDER 


Within 30 days from the date of this order respondent, E. & R. Broker- 
age, and respondent, Good House Celery, Inc., shall pay to complainant, 
as reparation, jointly and severally the sum of $6,000.00, with interest 
thereon at the rate of 13 per cent per annum from July 1, 1978, until 
paid. 

Within 30 days from the date of this order complainant shall pay to re- 
spondent, E. & R. Brokerage, as reparation, the sum of $722.70, with 
interest thereon at the rate of 13 per cent per annum from July 1, 1978, 
until paid. 

Copies of this Order shall be served upon the parties. 


(No. 20, 543) 


EDWARD Z. COOPER v. CARO & LONGO WHOLESALE PRODUCE CO., 
INC. PACA Docket No. 2-5523. Decided April 22, 1981. 


Numerous transactions—Purchase price, failure to pay in full 


Where respondent failed to pay complainant the full amount for numerous transactions, 
respondent is liable to complainant the balance due and owing with interest until 
paid. 


George S. Whitten, Presiding Officer. 
Complainant, prose. 
Michael J. Carbo, Ft. Lauderdale, Fla., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in connection with numerous transactions involving 
mixed perishable produce received by complainant from outside the 
State of Florida. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 
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Although the amount claimed in the formal complaint exceeds 
$3,000.00, neither party requested an oral hearing. Therefore the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified pleadings of 
the parties are considered a part of the evidence herein as is the Depart- 
ment’s report of investigation. In addition complainant filed an opening 
statement, respondent filed an answering statement, and complainant 
filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Edward Z. Cooper, is an individual doing business as 
Big Eddie Cooper Produce, whose address is P.O. Box 1587, Pompano 
Beach, Florida. 

2. Respondent, Caro & Longo Wholesale Produce Co., Inc., is a 
corporation whose address is 117 N.W. 2nd Street, Fort Lauderdale, 
Florida. At the time of the transactions involved herein respondent was 
licensed under the Act. 

3. On or about the following dates complainant delivered to respond- 
ent, pursuant to an oral contract of sale on a delivered basis, shipments 
of mixed perishable produce, received by complainant from outside the 
state of Florida having a total contract price as listed below. There is no 
dispute between the parties as to the following transactions: 


Transaction 1978 Complainant's Delivered 
Number Date Invoice No. Price 

3/14 073530 $ 609.00 
3/15 073533 90.00 
3/17 073541 460.50 
3/18 073751 393.00 
3/20 073759 901.25 
3/22 073768 149.50 
3/24 073775 445.00 
3/24 073781 315.00 
3/31 073553 447.00 
3/31 073561 425.00 
4/3 073566 624.50 
4/7 073573 422.50 
4/8 073583 280.00 
4/15 073862 110.00 
4/20 073869 104.00 
4/21 073803 507.50 
4/25 073875 107.50 
4/26 073878 305.00 
5/6 073814 550.50 
5/15 073822 566.00 
5/19 073831 721.50 
6/13 073613 230.00 
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Transaction 1978 Complainant’s Delivered 
Number Date Invoice No. Price 


3-23 6/19 073624 277.50 
3-24 6/22 073636 230.50 
3-25 6/24 073643 136.00 
3-26 6/26 073951 337.50 
3-27 6/28 073735 180.00 
3-28 7/16 073981 95.00 
3-29 77 073996 442.50 
3-30 7/17 073667 1076.50 
3-31 7/19 073677 652.00 
3-32 7/21 073695 802.00 
3-33 [Respondent’s customer #775] 518.00 
3-34 7/127 073917 476.50 
3-35 [Respondent’s customer #374] 112.50 
3-36 8/15 579038 675.00 
3-37 8/18 579061 524.00 
3-38 8/23 579070 360.00 
3-39 8/25 579077 240.00 
3-40 8/29 579089 97.50 
3-41 8/27 579081 272.50 
3-42 10/4 579324 531.00 
3-43 10/24 579286 141.25 


$16,942.00 


4. On or about the following dates complainant delivered to respond- 


ent, pursuant to an oral contract of sale on a delivered basis, shipments 
of mixed perishable produce, received by complainant from outside the 
State of Florida having a total contract price as listed below: 


Transaction 1978 Complainant's Delivered 
Number Date Invoice No. Price 

3/4 656783 $ 567.50 
3/6 656794 226.25 
3/8 073505 280.00 
3/13 073520 1,545.75 
3/29 073791 429.00 
4/4 073567 387.75 
4/12 073591 632.50 
4/19 073598 473.50 
4/23 073806 240.00 
4/15 073855 505.00 
5/6 073897 605.00 
5/26 073847 75.00 
6/15 073617 284.00 
6/22 073631 210.00 
6/26 073644 405.25 
6/9 073728 200.00 
6/29 073965 196.50 
7/12 073661 665.00 
7/5 073972 1,319.50 
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Transaction 1978 Complainant’s Delivered 
Number Date Invoice No. Price 


4-20 77 073989 334.00 
4-21 7/17 073669 286.00 
4-22 7/20 073686 650.00 
4-23 7/30 073931 672.00 
4-24 8/2 579007 1,215.75 
4-25 7/31 073942 684.75 
4-26 8/1 073950 232.25 
4-27 8/4 579013 410.00 
4-28 8/9 579019 820.00 
4-29 8/12 579030 380.00 
4-30 8/17 579045 556.50 
4-31 8/17 579050 394.50 
4-32 8/24 579073 585.50 
4-33 9/5 579112 473.00 
4-34 8/31 579252 278.00 
4-35 9/25 579301 276.25 
4-36 10/13 579281 135.00 
4-37 10/20 579284 36.00 
4-38 10/2 579320 191.25 


$17,858.25 


5. Respondent has made payments to complainant totalling 
$29,940.25. There remains due and owing from respondent to complain- 
ant the sum of $4,868.75. 

6. An informal complaint was filed on March 5, 1979, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


At the outset we are presented with a difficult problem concerning the 
nine months statute of limitations provided in section 6 (a) of the Act. 
Such section provides that a reparation action may be brought at any 
time within nine months after the cause of action accrues. The statute is 
jurisdictional in nature and although the parties have not raised the 
question in this case we are obligated to do so. See B & K Produce Co., 
Inc. v. Shippers Service Co., Inc. 33 A.D. 701 (1974) and Cadenasso v. 
California-Mexico Distributing Co., 2 A.D. 751 (1948). 

The problem arises from the fact that the complaint was filed on 
March 5, 1979, and lists some transactions with respondent which took 
place more than nine months prior to that date. In addition some of the 
payments made by respondent were made prior to nine months before 
the informal complaint was filed, but most were made after such period. 
In similar situations we have held that where a debtor does not exercise 
his power to apply a payment to one of several debts, the creditor may 
apply them to such debts as he wishes and in the absence of such applica- 
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tion the law will apply such payments in a way most beneficial to the 
creditor. See Mendelson-Zeller Co. v. Bleier, 34 A.D. 683 (1975). In this 
case there is no indication that respondent sought to apply its various 
payments to any specific invoices and it is apparent that complainant 
simply applied such payments to the oldest outstanding invoices as such 
payments came in. The basis of complainant’s action herein is therefore 
actually founded on the balance which it claims remains unpaid and 
which arises from those invoices representing commodities sold at the 
close of the trading period with respondent, all of which fall within nine 
months prior to the filing of the complaint. However, the apparent dif- 
ficulty arises from the fact that of the 33 invoices which represent trans- 
actions which took place more than nine months before the filing of the 
complaint, 12 are invoices as to which the amount due is in dispute. The 
question, therefore, which we raise on our own motion is whether we can 
adjudicate the correct amount of such invoices since they fall outside the 
aforesaid nine month period. We conclude that we can for the following 
reasons. Complainant’s claim, though it will be affected by the adjudica- 
tion of such disputed invoices, does not rest upon such invoices, but on 
the invoices remaining unpaid at the end of the trading period. Com- 
plainant’s claim as to the invoices remaining unpaid at the close of such 
trading period did not arise until such invoices were issued (concurrently 
with the delivery of the merchandise) and respondent had failed to pay 
such invoices within 10 days after delivery, all of which clearly took 
place within nine months prior to the filing of the informal complaint. 
The limitation laid down by the Act is not a limitation on the time scope 
of the Department’s adjudicatory powers, but on the time after the ac- 
crual of a cause of action, within which such action may be brought. We 
often adjudicate the terms of a contract made years prior to the filing of 
the informal complaint and accrual of the cause of action. This situation 
is not very different from that. Had respondent, in this case, exercised 
its undisputed right to apply its payments to specific invoices, such ap- 
plication would have resulted in the accrual to the complainant at the 
time of such application of a cause of action in those instances where 
complainant claimed a larger amount than that paid. Complainant 
would of course have then been required to file any complaint as to such 
transactions within 9 months after the accrual of such causes of action 
or be barred from a remedy before the Secretary. As it is complainant’s 
claim does not rest on a cause of action which accrued at the time those 
early invoices were issued. We therefore find that we do have jurisdic- 
tion over complaint’s claim herein. 

A major portion of the dispute between the parties herein centers 
around nine of complainant’s invoices as to which respondent alleges 
that it did not receive the merchandise covered by such invoices. These 
disputed invoices are as follows: 
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1978 Complainant’s Delivered 
Date Invoice No. Price 
6/29 073957 $211.00 
7/19 073679 160.00 
7/26 073910 837.50 
7/29 073929 410.00 
8/19 579058 620.50 
8/30 579094 244.50 
9/1 579109 188.25 
9/29 579267 84.00 
9/30 579269 21.75 


As to each of the above invoices respondent maintains that it did not 
receive the merchandise represented by such invoice nor did it receive 
the invoice. Respondent attached to its answer copies of all of the in- 
voices which it claimed to have received and pointed out that each in- 
voice was signed by a representative of respondent to show receipt of the 
subject merchandise. Complainant, on the other hand, while it had in- 
voices covering each of the nine transactions listed above, did not have 
signed invoices covering such transactions. The absence of the signa- 
tures on complainant’s invoices does not have the significance in this 
case which would ordinarily be accorded it. None of the invoices sub- 
mitted by complainant were signed by a representative of respondent. 
Moreover, there is indication in the record that the signatures placed by 
respondent on the copies of invoices which it attached to its complaint 
were for internal accounting purposes rather than for the purpose of sig- 
nifying to the complainant acceptance or receipt of the commodities 
listed on the invoices. However, the burden is always on a shipper to 
show that a shipment is received by the buyer at destination. See 
Commodity Marketing Company v. Randles Produce, 33 A.D. 862 (1974) 
and Glendale Produce Co. v. Zeiter Food Corp., 33 A.D. 236 (1974). In 
this case, in view of respondent’s denial of receipt, complainant has not 
submitted sufficient evidence to prove by a preponderance of the 
evidence that the merchandise covered by the nine invoices listed above 
were ever received by respondent. Therefore, none of the payments 
made by the respondent could correctly be applied to such invoices and 
the total amount of such invoices of $2,777.50 must be deducted from 
complainant’s claim herein. 

There are 38 of complainant’s invoices as to which the amount due is 
or has been in dispute between complainant and respondent. These in- 
voices are set forth in finding of fact 4, together with the delivered price 
which we have found to be the correct amount due from respondent to 
complainant. The reasons for our findings as to such invoices are as 
follows. For transaction number 4-1 complainant showed on the table 
attached to its complaint $567.50 as the correct amount due. Respond- 
ent showed on the invoice attached to its answer the amount of $577.50 
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as the correct amount due. The invoices attached to the complaint and 
the report of investigation show that the $567.50 figure is based on 10 
“cux” at $12.50, whereas respondent’s invoice shows the same item at 
$13.50. The 3 on respondent’s invoice is written over the 2 and no 
explanation was given by respondent for the change on the invoice. We 
have found complainant’s figure to be the correct figure. As to trans- 
action 4-2 complainant claimed in the table attached to the complaint 
that the amount was $226.25 whereas respondent’s invoice has the 
figure as $286.25. An examination of respondent’s invoice shows agree- 
ment with the complainant’s invoice as far as the body of the invoice is 
concerned but that a wrong computation was made. We find that the 
correct amount is $226.25. As to transaction 4-3 complainant’s table 
showed a figure of $210.00, whereas respondent’s invoice showed the 
figure to be $280.00. All the invoices show the $280.00 figure to be the 
correct amount and the $210.00 figure to be the result of a miscalcula- 
tion on the part of complainant. As to transactions number 4-4, 4-5, 
4-8, 4-9, 4-15, 4-16, 4-17, 4-18, 4-19, 4-20, 4-21, 4-23, 4-25, 4-27, 
4-28, 4-29, 4-30, 4-31, 4-32, 4-35, 4-36, and 4-38, respondent made 
alterations of the amounts shown on complainant’s invoice by scratching 
out items or by changing quantities or prices and gave no explanation as 
to why such changes were made. In each instance we have found that the 
amount shown on complainant’s invoice is the correct amount. As to 
transaction 4-6 respondent added the amounts on the invoice in- 
correctly and the amount shown in complainant’s table or $387.75 is the 
correct amount. As to transaction 4-7 respondent’s figure of $416.50 is 
the result of a incorrect extension of 24 peppers at $10.00 to equal 
$24.00 instead of $240.00. The mistake was originally made by com- 
plainant but was later corrected. We find that the amount shown in com- 
plainant’s table of $632.50 is the correct amount. As to the transactions 
number 4-10 and 4-11 complainant’s and respondent’s invoices agree in 
the body thereof but respondent’s invoices are incorrectly added in favor 
of complainant. We find that the lesser amount shown on complainant’s 
invoices are the correct amounts. As to the transaction 4-12 complain- 
ant incorrectly extended the amount shown as sold in the invoice to 
$750.00 rather than $75.00 and subsequently admitted the mistake. We 
find that the $75.00 shown on respondent’s invoice is the correct 
amount. The invoice pertaining to transaction number 4-13 shows a 
total of $287.75 for complainant’s copy and $284.00 for respondent’s 
copy. The difference is accounted for by the fact that complainant’s copy 
shows 5 cartons of pineapples at $5.75 whereas respondent’s copy shows 
5 cartons of pineapples at $5.00. Nothing is marked out and nothing is 
scratched over, the two amounts are simply different on each copy. If 
there had been a mark out or scratch over with a different amount in- 
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serted in respondent’s copy we would treat the different amount as an 
affirmative allegation of a modification and place the burden upon the 
respondent to prove such modification as we did in reference to the 
series of 22 transactions referred to above. However, in this instance the 
items on the two invoices stand on somewhat equal footing since neither 
party has undertaken to explain the difference. Since complainant has 
the primary duty of proving the elements of the contract including the 
amount, we find that complainant has failed to meet its burden of proof. 
Although respondent’s figure has no superior claim to creditability we 
will treat such figure as an amount admittedly due to complainant and 
therefore use respondent’s total figure of $284.00. As to transaction 
4-14 complainant’s invoice shows a total of $210.00, whereas respond- 
ent’s invoice shows a total of $75.00. Two items account for the dif- 
ference: Respondent’s invoice shows 25 peppers at $6.00 scratched out, 
which amount is not scratched out on complainant’s invoice. We find 
that such amount should be included as it is on complainant’s invoice. In 
addition both invoices show 5 beans as sold but complainant’s invoice 
shows such beans sold at $12.00, whereas respondent’s shows them sold 
at $15.00. Nothing is scratched out and there is no explanation from 
either party. This is the same situation as was present in transaction 
4-13, except that respondent claims that it owes complainant a greater 
amount than that shown on complainant’s invoice. We will use the 
amount shown on complainant’s invoice as the correct amount on the 
theory that complainant should not be awarded more than it claimed. 
We will use the amount of $210.00 as shown on complainant’s invoice. 
As to transaction 4-22 the total on respondent’s invoice is illegible, but 
correctly added respondent’s extensions amount to $675.00. Complain- 
ant shows a total amount of $650.00. Respondent’s invoice shows 10 
“cuxs” with the original price of $8.00 scratched out and $7.00 marked 
in, and large peppers at $8.00 with the original amount of 10 marked out 
and 15 marked in. Respondent’s invoice should be treated as an affirma- 
tive defense which it has failed to prove in so far as the 10 cucumbers are 
concerned and as to the large peppers we will not award complain- 
ant more than it has claimed. We will use the $650.00 figure on com- 
plainant’s invoice. On transaction 4-24 complainant claims a total 
amount of $1,295.75, whereas respondent’s invoice gives a total figure 
of $1,154.50. Respondent scratched out 1 bean at $8.50 marked over 5 
chicory at $4.75 and made the item one chicory, and marked over 10 
escarole at $4.75 and made the item 5 escarole at $2.75. Respondent 
gave no explanation for any of these changes and we will therefore use 
complainant’s figures on these items. Complainant marked over an 
original amount which appears to have been 10 peppers at $18.00 and 
made the item 28 peppers at $10.00. Respondent marked over the same 
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item and made it read 20 peppers at $10.00. Both parties agree on the 
price as changed and as to the amount we will use the lesser figure 
inserted by respondent as an amount admittedly due to complainant. 
The total figure which we will use for this transaction is therefore 
$1,215.75. As to transaction 4-26 respondent showed a total on its 
invoice of $184.85, whereas complainant’s figure was $232.25. An 
examination of the invoice shows that respondent change the 3 “blues” 
at $9.50 to 3 at $7.50, and 15 peppers at $8.00 to 13 at $6.00 and wrote 
the words “work over” in explanation of the change on the face of the in- 
voice. However, there was no proof submitted of any agreement between 
the parties that such items could be worked over nor was there any proof 
that any need that they be worked over. See Mutual Vegetable Sales v. 
Select Distributors, 38 A.D. 1359 (1979). We find that the amount 
$232.25 on complainant’s invoice is the correct amount. On transaction 
4-33 respondent changed 5 “red Cab” at $10.00 to 5 at $9.25. We find 
that the amount shown on complainant’s invoice is correct. On the same 
invoice an illegible figure for parsley at an illegible amount was changed 
by respondent to 10 at $8.00 to equal $80.00. The same illegible original 
figures were changed by complainant to an illegible amount of parsley at 
$10.00 to equal $100.00. On the same basis as that set forth for transac- 
tion 4-13 we find that the amount stated for the parsley on respondent’s 
invoice is the correct amount and that the total figure should be 
$473.00. For transaction 4-34 complainant shows a total amount of 
$499.00 and respondent shows a total amount of $213.00. At the outset 
we note that complainant extended the body of the invoice correctly but 
added it incorrectly. The correct figure is $418.00. Respondent 
scraqtched out 13 corn at $5.00 and 40 cabbage at $3.50 and correctly 
added the remainder to come up with its figure of $213.00. Respondent 
gave an explanation on the face of the invoice for sccratching out the 
cabbage as follows: “Credit on cabbage.” Complainant did not deny this 
allegation although it had the opportunity to do so. We will therefore de- 
lete the cabbage and include the 13 corn at $5.00. The correct total 
should be $278.00. As to transaction 4-37 complainant claimed an 
amount of $45.00, whereas respondent claimed the total amount of 
$36.00. Complainant’s ticket has 18 large zucchini at $2.50, whereas re- 
spondent has 18 at $2.00. Both tickets bear the same signature in the 
same place and neither has any mark overs. On the same basis as that set 
forth for transaction 4-13 we will use the $36.00 total set forth on re- 
spondent’s invoice. The correct total which we will use for the disputed 
invoices discussed above is $17,858.25. 

There were 43 transactions as to which complainant and respondent 
had no dispute. These transactions are set forth in finding of fact 3 and 
total $16,942.00. This amount added to the amount which we have 
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found to be due in finding of fact 4, or $17,858.25, gives us a total of 
$34,800.25. Both parties agree that the total of all the pay nents made 
by respondent to complainant was $29,940.25. This amount deducted 
from the $34,800.25 leaves the amount of $4,860.00 as the correct 
amount still owing from respondent to complainant. Respondent’s 
failure to pay complianant such amount is a violation of section 2 of the 
Act for which reparation should be awarded to complainant with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,860.00, with interest thereon at the rate 
of 13 percent per annum from November 1, 1978 until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,544) 


WILLIAM G. WYSS, d/b/a WILLIAM WYSS PRODUCE DISTRIBUTING v. 
EUSEBIO J. AGUILAR, d/b/a AGUILAR PRODUCE. PACA Docket No. 
2-5530. Decided April 22, 1981. 


Oral contract—Acceptance— Liability for purchase price 


Where complainant sold respondent 1,112 cartons of mangos. Upon arrival at respondent’s 
business respondent accepted the mangos without complaint, and due to lack of 
storage space, had them stored at another location. Respondent never picked up the 
mangos from the other location and the mangos eventually deteriorated. Respond- 
ent is liable to complainant the full purchase price of the mangos. 


Diane Langton, Presiding Officer 
Complainant, prose. 
Paul Guyer, Los Angeles, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act.” A timely complaint was filed in which complain- 
ant seeks a reparation award against respondent for the amount of 
$5,589.00. The transaction in question involved a shipment of mangos, a 
perishable agricultural commodity, in interstate commerce. 
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A copy of the report of investigation prepared by the Department was 
served upon each of the parties and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant and requesting an oral hearing. 

An oral hearing was held in Los Angeles, California on November 12, 
1980, at which time both parties were represented by counsel. Two wit- 
nesses testified at the hearing, both testifying for complainant. Com- 
plainant filed a brief. Respondent did not file a brief. 


FINDINGS OF FACT 


1. Complainant, William C. Wyss, is an individual doing business as 
William Wyss Produce Distributing whose post office address is P.O. 
Box 2608, La Habra, California 90631. 

2. Respondent, Eusebio J. Aguilar, is an individual doing business as 
Aguilar Produce whose post office address is 2340 Isabella Ave., 
Monterey Park, California 91754. At the time of the transaction in dis- 
pute, respondent was licensed under the Act. 

3. On or about June 1, 1978, in the course of interstate commerce, 
complainant sold to respondent by oral contract 1,112 cartons of 
Mexican grown mangos for the following prices: 107 cartons of 12 size 
mangos, 120 cartons of 14 size mangos and 487 cartons of 16 size 
mangos @ $5.25 per carton, 198 cartons of 18 size mangos @ $4.75 per 
carton and 200 cartons of 20 size mangos at $4.50 per carton, to be 
delivered to Los Angeles. 

4. On June 6, 1978, the mangos arrived at respondent’s place of 
business where they were accepted without complaint. Upon their 
arrival, Mrs. Aguilar, of respondent firm, called complainant and asked 
where she could have the mangos stored, because there was no room for 
them at respondent’s place of business. Complainant recommended they 
could be stored at Blue Anchor Cold Storage. Mrs. Aguilar requested 
complainant to give the truck driver directions to Blue Anchor Cold 
Storage, which complainant did. 

5. Delivery to the Monteleone-Michel Co., Blue Anchor Cold Storage, 
was confirmed by a Drop Ticket dated 6/6/78, NO. 1046, which contains 
the following information in pertinent part: 
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RECEIVED FROM Aguilar Prod 
TRUCK LINE Morrison 
FOR: Aguilar Prod 


LOT Pkgs _ Description 


5801 500 Mangos - Hadens 
79 Carriage Trade 
103 Tropical Fruit 
120 Tropical Fruit 
198 Tropical Fruit 

5802 612 Mangos - Haden 

Triple A 

107/12, 305/16, 200/20 
Aquilar Prod 
740 Central Ave 
Los Angeles, Ca. 
622-7666 


6. Complainant sent respondent two invoices covering the shipment 
of the subject mangos. Invoice No. 1152 dated 6/5/78 billed respondent 
for 1,033 mangos that were shipped 6/1/78 via T&M Dairy to a total 


amount of $5,174.25. Invoice No. 1241 dated 6/5/78 billed respondent 
for 79 cartons of mangos shipped 6/1/78 via T&M Dairy to a total 
amount of $414.75. 

7. Approximately one month subsequent to the mangos arrival at 
Blue Anchor Cold Storage, a representative of Blue Anchor Cold Storage 
telephoned complainant and stated that Aguilar Produce had not picked 
up the 1,112 cartons of Mangos. They asked if the complainant knew 
why. Complainant answered it did not know. 

8. On July 6, 1978, complainant sent respondent the following 
mailgram: 


CONCERNING 1,112 HADEN MANGOES 79-16 CARRIAGE TRADE 
103-16, 120-14, 198-18 TROPICAL FRUIT 107-12, 305-16, 200-20 AAA 
RECEIVED BY AGUILAR PRODUCE JUNE 6TH 1978 FROM T AND M 
DAIRY TRUCK JERRY MORRISON DRIVER AS PER MY CONVERSA- 
TION WITH MRS AGUILAR OF AGUILAR PRODUCE AGUILAR 
PRODUCE DID NOT HAVE ROOM TO RECEIVE MANGOES IN 
THEIR STORE SO THEY WERE PLACED IN BLUE ANCHOR COLD 
STORAGE BY MRS. AGUILAR IN THE NAME OF AGUILAR PRODUCE 
BLUE ANCHOR LOT NUMBERS 5801 AND 5802 PAYMENT ON OUR IN- 
VOICE NUMBERS 1152 AND 1241 WAS DUE JUNE 22 PAYMENT IS RE- 
QUESTED IMMEDIATELY 
WILLIAM WYSS PRODUCE DISTRIBUTING 
JIM HAMEL 
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9. On July 12, 1978, complainant sent respondent the following mail- 
gram: 


REFERRING TO OUR CONVERSATION ON JULY 10 1978 YOU DENIED 
OWNERSHIP OF 1033 CARTONS MANGOS (BLUE ANCHOR LOT 
NUMBERS 5801 AND 5802) THEREFORE WE ARE SELLING FOR YOUR 
ACCOUNT THESE MANGOS AND WILL LOOK TO YOU FOR 
FINANCIAL LOSS AS ADVISED BY PACA 

JIM HAMEL WILLIAM WYSS PRODUCE DISTRIBUTING 


10. Upon complainant’s request, on July 12, 1978, at 7:30 A.M. a 
federal inspection was preformed of 612 lugs Lot No. 5802 of the subject 
mangos stored at Blue Anchor Cold Storage. Inspection Certificate # D 
240483 distills the data recorded from that inspection and in pertinent 
part, was written, as follows: 





APPLICANT 
Wm. Wyss Produce Distr. 





SHIPPER 
Walsh Tropical 





RECEIVER 
Aguilar Produce 





Condition: Mostly firm ripe to ripe, some firm. Light green 
to reddish orange, mostly light green. From 3 to 17 
fruit per lug (15 to 85%), average 47% Anthracnose, 
from few spots to 75% of surface. In most lugs from 1 
to 3 fruit (5 to 15%), in many none, average 5% soft 
mushy type decay. 


11. Upon complainant’s request, on July 12, 1978, at 7:50 A.M. a 
federal inspection was preformed of 500 lugs of the subject mangos 
stored at Blue Anchor Cold Storage. Inspection Certificate #D 240484 
distills the data recorded from that inspection and in pertinent part, was 
written, as follows: 





APPLICANT 
Wm. Wyss Produce Distr. 





SHIPPER 
Silverman Sales Crop 





RECEIVER 
Aguilar Produce 





Condition: Firm ripe to ripe. Light green to reddish 
orange, mostly reddish orange. From 8 to 18 fruit (86 
to 100%), average 95% Anthracnose, from few small 
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spots to 75% of surface. In approximately half of 
samples from 1 to 2 fruit (6 to 14%), in remainder 
none, average 5% soft mushy type decay in all stages. 


12. On or about July 12 and 13, 1978, William Wyss of complainant 
firm contacted four firms to ask if they would handle the mangos on 
consignment. All of the firms rejected the offer. 

13. On or about July 19, 1978, Blue Anchor Storage asked complain- 
ant for authority to dump the mangos. Complainant told Blue Anchor 
Cold Storage that they could not grant Blue Anchor Storage the au- 
thority they requested because respondent owned the mangos. Within a 
few weeks Blue Anchor Storage had the subject mangos dumped. 

14. Respondent has since failed to pay complainant the agreed 
purchase price for the mangos to a total amount $5,589.00. An informal 
complaint was filed March 2, 1979, which was within nine months after 
the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The only issue that concerns the dispute between complainant and re- 
spondent in this case is whether respondent ordered the mangos in 
question and, upon their arrival, did respondent accept the mangos and 
therefore, become liable for the purchase price. 

At the hearing both the owner of complainant’s business and the sales 
person who allegedly sold the mangos to respondent testified for com- 
plainant. The sales person testified that he sold the mangos to respond- 
ent firm and upon their arrival at respondent firm Mrs. Aguilar tele- 
phoned complainant. She stated that there was insufficient room at re- 
spondent’s business to store the mangos and asked complainant’s sales 
person what she could do. The sales person advised her that she could 
store the mangos at Blue Anchor Cold Storage Co. Later Mrs. Aguilar, 
once again, talked to the sales person and asked if he would give the 
truck driver directions so that he could proceed with the mangos to Blue 
Anchor Cold Storage Co. The sales person did as she requested. Approxi- 
mately one month later a Blue Anchor Cold Storage Co. employee called 
complainant firm and asked them why the mangos had not been picked 
up by respondent. Complainant immediately called respondent firm and 
found that respondent was alleging that it never ordered the mangos nor 
accepted them once they had arrived. As soon as this dispute came to 
complainant’s attention, complainant acted quickly by sending two mail- 
grams in consecutive order clearly setting forth complainant’s position, 
to which mailgrams no evidence was submitted as to respondent’s 
response, if any. Complainant ordered an inspection of the mangos, 
which inspection documented that the mangos had deteriorated while in 
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storage. In addition, complainant made good faith attempts to sell the 
mangos to minimize the amount of damages that may have resulted 
from this dispute. The owner of complainant firm testified that he con- 
tacted four buyers in his attempt to sell the mangos. He was told by the 
buyers that it was unprofitable to rework these mangos and attempt to 
sell them because of their condition. No evidence was offered at hearing 
to rebut complainant’s testimony. 

The only evidence submitted to refute complainant’s rendition of the 
events surrounding this transaction was a statement signed by Mrs. 
Aguilar and attached to the Report of Investigation wherein she states 
that she did not accept the mangos when they arrived as they were never 
ordered by respondent firm. This proof is insufficient to overcome com- 
plainant’s evidence that the mangos were ordered by respondent firm 
and that Mrs. Aguilar acting for the respondent firm, accepted the 
mangos when they arrived. 

Therefore, we conclude that respondent has violated Section 2 of the 
PACA for which reparation should be awarded in the amount of 
$5,589.00 with interest. 

Pursuant to the procedure provided for in Section 47.19 (d) of the 
Rules of Practice (7 CFR 47.19 (d), fees and expenses incurred in connec- 
tion with the oral hearing are awarded upon the submission of appropri- 
ate documentation. However, as complainant did not submit a claim for 


such expenses no award will be ordered. 


ORDER 


Within thirty (30) days from the receipt of this Order, respondent 
shall pay to complainant, as reparation, $5,585.00 with interest thereon 
at the rate of 13% per annum from July 1, 1978, until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,545) 


C. H. ROBINSON COMPANY v. FORT PIERCE TOMATO GROWERS, PACA 
Docket No. 2-5628. Decided April 23, 1981. 


Broker—“Accomodation advance” to shipper—Net proceeds, unable to 
collect—Shipper, failure to refund advance 


Where complainant employed as a broker by respondent, negotiated a sale of a truckload of 
tomatoes to be shipped by respondent to four receivers. Complainant broker sent re- 
spondent shipper a check in payment for the proceeds of the tomatoes as an “Accom- 
modation advance”, where if complainant did not collect from all the buyers, re- 
spondent shipper would reimburse complainant for any amount not collected. Com- 
plainant did not collect from one of the buyers, and respondent is liable to refund 
the advance for the amount not collected. 


George L. Aubrey, Presiding Officer. 
Complainant, prose. 
Ben S. Carter, Beaufort, S.C. for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et set.) A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $5,589.54 in connection with a 
transaction in interstate commerce involving a quantity of tomatoes 
moving from Florida to Minnesota. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying liability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$3,000.00 the parties have waived an oral hearing. Therefore the 
shortened procedure provided in PACA Rules of Practice at 7 CFR 
§47.20 is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. The parties were given an opportunity to 
submit further evidence in the form of sworn statements. Complainant 
filed an opening statement, to which respondent did not reply. Com- 
plainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation whose address is 7525 Mitchell Road, 
Eden Prairie, Minnesota. 

2. Respondent is a partnership consisting of Witt Bros. Farm and 
Vincent Vecchio doing business as Ft. Pierce Tomato Growers. At the 
time of the transaction alleged in the complaint respondent was licensed 
under this Act. 

3. On or about May 7, 1979 complainant, employed as a broker by re- 
spondent, negotiated the sale of a truckload of tomatoes to be shipped by 
respondent to four receivers in Minnesota. 

4. Pursuant to this contract, on or about that same date respondent 
loaded and shipped, in a truck furnished by complainant, 1230 30 pound 
boxes approximately the kind and quantity of tomatoes called for in the 
contract. 

5. This truck arrived in the Minneapolis-St. Paul area at an unknown 
time and date, and its contents were delivered to and received by the 
four buyers without incident. 

6. At an unknown time and date respondent invoiced complainant for 
this shipment in the amount of $11,598. On or about June 7, 1979 com- 
plianant sent respondent a check in payment for this lot of tomatoes in 
the amount of $11,472. (representing respondent’s invoice less broker- 
age) with a notation on its face as follows: 


ACCOMMODATION ADVANCE. We have not collected in 
full from all the buyers, but are remitting to you as an ac- 
commodation advance, on the understanding that you will 
reimburse us for any amounts not collected. 


7. Complainant routinely collected the payments due from all of the 
receivers except Glencoe Foods of Glencoe, Minnesota. Glencoe has 
never paid for the tomatoes sold to it. 

8. On or after the middle of July 1979 complainant’s manager, Mr. 
John F. Lynch, contacted the president of Glencoe about business diffi- 
culties, and sometime during the same month advised respondent that 
Glencoe had not paid its account. Mr. Lynch contacted the president of 
Glencoe several more times that month. Mr. Lynch called respondent at 
least once again that same month to report that Glencoe had still not 
paid its account. 

9. On August 3, 1979 Mr. Lynch sent a letter to respondent to the 
effect that Glencoe Foods was in difficulty and was going out of 
business, and also advising that the accommodation advance account for 
the May 7, 1979 shipment had $5,589.54 outstanding. By letter of 
August 21, 1979, complainant made demand on respondent for refund 
of this accommodation advance. 
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ing on January 10, 1980, within nine months the accrual of its alleged 
cause of action. 


CONCLUSIONS 


The so-called accommodation advance was no more than an interest 
free loan from the complainant broker which the respondent shipper 
knew that it would have to repay if the broker was unable to collect the 
proceeds of sale from the receivers. This is made clear from the notation 
on the face of the check. Respondent’s answer states that complainant 
was negligent in effecting collection of the Glencoe account, but there is 
no evidence of this in the record. It is often difficult to collect from a 
slow paying firm which is having financial difficulties. Collection 
attempts seem to have been adequate in the case. 

Respondent claimed never to have received complainant’s broker's 
confirmation for this transaction. However, the record contains Mr. 
Lynch’s affidavit stating that this was prepared and mailed in the 
normal course of business. In any event, the check itself is good evidence 
of what the intentions of the parties actually were. Complainant main- 
tains that the advance was solicited by respondent, and respondent has 
not denied this. 


Respondent’s failure to refund the advance — an express duty arising 
out of a transaction under the Act — is a violation of section 2 of the Act 
for which reparation must be awarded with interest. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the amount of $5,589.54 with interest 
thereon at the rate of 13% per annum from October 1, 1979 until paid. 

Copies of this order shall be served upon the parties. 
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(No. 20,546) 


SENINI ARIZONA, INC. v. C. H. ROBINSON COMPANY. PACA Docket No. 
2-5641. Decided April 23, 1981. 


Broker—‘‘Accommodation advance”—Breach of duty, failure to prove— 
Cause of action, failure to state—Complaint and counterclaim, dismissed 


Where complainant failed to prove respondent breach its duty as a broker, the complaint 
fails to show a cause of action, and is dismissed. With respect to the counterclaim, 
respondent remitted to complainant the full purchase price as an “Accommodation 
advance” with the understanding complainant would reimburse any amount uncol- 
lectable. Respondent was unable to collect from one of the buyers, so reimbursed it- 
self by deducting the uncollected amount from the proceeds of a later transaction. 
Since the amount of the counterclaim is already paid, the counterclaim fails to show 
a cause of action, and is also dismissed. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, Newport Beach, Calif., for complainant. 
Owen Gleason, Eden Prairie, Minn., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $2,219 in connection with a trans- 
action, in interstate commerce, involving one truck load of lettuce. 

A copy of the formal complaint was served upon respondent and a 
copy of the report of investigation prepared by the Department was 
served upon both parties. Respondent filed an answer denying any liabil- 
ity to complainant and setting forth a setoff or counterclaim against 
complainant. 

Since the amount claimed as damages did not exceed $3,000, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) was followed. Pursuant to this procedure, the 
parties were given the opportunity to file further evidence in the form of 
sworn statements. Neither party did so; both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Senini Arizona, Inc., is a corporation whose mailing 
address is P.O. Box 5450, Yuma, Arizona 85364. 
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2. Respondent, C. H. Robinson Company, is a corporation whose ad- 
dress is 7525 Mitchell Road, Eden Prairie, Minnesota 55343. At all per- 
tinent times, respondent was licensed pursuant to the Act. 

3. On or about March 23, 1979, complainant engaged respondent to 
act as its broker to negotiate the sale of 800 cartons of lettuce and 98 
cartons of romaine at prices of $5.00 per carton and $2.50 per carton, re- 
spectively, plus 50 cents per package cooling. Respondent did so and, on 
the same date, issued Brokers Standard Memorandums of Sale which in- 
dicated sales of this procedure as follows: 


(1) Kaw Valley Produce 
116 Kansas Avenue 
Topeka, Kansas 66603 


200 cartons of lettuce 


Thomas Fruit Co. 
P.O. Box 186 
Joplin, Missouri 64801 


100 cartons of lettuce 


Sedalia Fruit Co. 
107 N. Missouri 
Sedalia, Missouri 65301 


150 cartons of lettuce 


DeFeo Fruit 
401 Walnut 
Kansas City, Missouri 64106 


350 cartons of lettuce 
100 [sic] cartons of romaine 


4. Pursuant to the agreement, respondent invoiced the buyers for 
complainant’s account and collected $2,181.00. On or about April 18, 
1979, respondent remitted this amount to complainant and, also, ad- 
vanced it the remaining $2,513 ($294 to complainant’s agent The Woods 
Company, P.O. Box 190, Yuma, Arizona 85364 and $2,219 to complain- 
ant direct). This $2,513 represented the amount due from DeFeo Fruit 
Company. This was an accomodation advance to complainant and was 
made with the understanding that complainant would reimburse re- 
spondent for any amount not collected from the DeFeo Fruit Company. 

5. On or about May 3, 1979, June 7, 1979, and July 11, 1979, re- 
spondent notified complainant that it was having trouble collecting the 
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amount involved in the accommodation advance from the DeFeo Fruit 
Company. 

6. On or about October 25, 1979, complainant engaged respondent to 
act as its agent in negotiating the sale of 840 cartons of lettuce at a price 
of $3.00 per carton f.o.b., plus 55 cents per carton cooling, for a total 
f.o.b. price of $2,982. The sale was made to Thomas Produce, 313 Wal- 
nut, Kansas City, Missouri 64106. A Brokers Standard Memorandum of 
Sale was issued noting the terms. 

7. On or about October 26, 1979, respondent notified complainant 
that the DeFeo Fruit Company had filed in bankruptcy and requested re- 
imbursement of the advance. Complainant did not respond to this de- 
mand. 

8. On or about October 30, 1979, respondent invoiced Thomas Pro- 
duce for complainant’s account. It collected the full amount of the 
invoice. 

9. On or about November 23, 1979, respondent remitted $763 to com- 
plainant with respect to the Thomas Produce sale. 

10. An informal complaint was filed by complainant against respond- 
ent on January 28, 1980, in which the complainant raised issues in- 
volving the Thomas Produce transaction. On February 15, 1980, the re- 
spondent answered the informal complaint raising issues involving the 
DeFeo Fruit Company transaction. Both of these documents were filed 
within the nine months after the respective alleged causes of action ac- 
crued. A formal complaint was filed on June 2, 1980, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The facts in this case are rather simple and straightforward, and are 
admitted to by both parties. Respondent, in March 1979, acting as a 
broker, sold perishables to certain buyers for complainant and billed 
those buyers on behalf of complainant. Although it did not collect from 
all of the buyers, as an accommodation to complainant, respondent re- 
mitted the full purchase price to complainant or its agent with the un- 
derstanding that complainant would reimburse it any amount that was 
uncollectable. Of the accommodation advance, respondent was not able 
to collect nor gain reimbursement of $2,219, which represents payment 
due from DeFeo Fruit Company, Kansas City, Missouri, for 350 cartons 
of lettuce plus cooling. Consequently, when it collected $2,982 on behalf 
of complainant from Thomas Produce, it withheld $2,219 (only paying 
complainant $763). 

As pleaded and presented by the parties, this case turns on whether re- 
spondent acted responsibly with regard to the transaction involving the 
DeFeo Fruit Company. Before reaching that issue, we must deal with a 
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threshold issue involving jurisdiction, to wit: whether the Secretary has 
jurisdiction to consider matters relating to the DeFeo Fruit Company 
transaction which took place on or about March 23, 1979. We think that 
we do have jurisdiction. Respondent’s cause of action against complain- 
ant regarding that matter really did not accrue until on or about October 
26, 1979, when it demanded reimbursement from complainant for the 
amount advanced and which was uncollectable from the DeFeo Fruit 
Company because of its filing in bankruptcy. Since respondent did, in ef- 
fect, complain to the Secretary of complainant’s failure to reimburse it 
for the $2,219 in its February 15, 1980, letter to the Department, it is 
found that it did file, as required by the Act, a complaint with the Secre- 
tary within nine months after its cause of action accrued. 

We now turn to complainant’s allegation that respondent was not enti- 
tled to reimbursement of the $2,219 because it was “in breach of a fiduci- 
ary duty to complainant,” with regard to the DeFeo Fruit Company 
transaction. In this regard, complainant alleges that respondent, which 
has a Kansas City “office should have been well aware of the visible fi- 
nancial troubles DeFeo Fruit was experiencing prior to the March 1979 
shipment.” There is no evidence in the record, however, which supports 
this theory. The record merely reflects that respondent acted as a broker 
and fulfilled its obligations to complainant as required by law. Those ob- 
ligations do not include guaranteeing payment to complainant. See 7 
CFR §47.28 (c), and Minami v. Shippers, 32 Agric. Dec. 892 (1973). The 
case cited in support of its position by complainant, Mission Shippers v. 
E. M. Hall, 32 Agric. Dec. 1849 (1973), is not in point. In that case there 
was a series of transactions, as compared to the single transaction here, 
and the record reflected that, at some time during the course of the se- 
ries of transactions, the broker should have become aware of the de- 
terioration of the buyer’s financial condition. Thus, it was held the brok- 
er breached a duty owed the shipper. Here, we deal with one transaction 
and a record devoid of evidence that respondent knew, or should, or 
could know, that the DeFeo Fruit Company would not pay for the let- 
tuce. Consequently, we cannot say respondent breached any duty owed 
complainant. 

Since respondent’s advance to complainant was conditional upon reim- 
bursement from complainant if DeFeo Fruit Company failed to pay, 
complainant was obligated to respondent in the amount of $2,219. Inas- 
much as that amount has been paid, the counterclaim fails to state a 
cause of action. Consequently, it must be dismissed. 

From the above, it is obvious that the complaint fails to state a cause 
of action and must also be dismissed. 
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ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served on the parties. 


(No. 20,547) 


CAL-VEG SALES, INC. v. SEARS-SCHUMAN CO. PACA Docket No. 
2-5668. Decided April 23, 1981. 


F.o.b. sale—Breach of warranty—Damages—Freezing in transit 


Where respondent shipper failed to properly pack the lettuce, the lettuce suffered freezing 
injury in transit. Respondent’s failure to deliver to complainant a properly loaded 
truck, is a breach of warranty. Respondent is liable to complainant the difference 
between the value of the lettuce at the time of delivery, and the value it would have 
had if it had met the contract specifications. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Matthew M. McInerney, Newport Beach, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agriculture Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,002 in connection with a trans- 
action, in interstate commerce, involving 685 cartons of lettuce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. The respondent was served with a copy 
of the formal complaint and filed an answer thereto denying any liabil- 
ity for the debt alleged in the complaint. 

Although the amount claimed in the formal complaint exceeds $3,000, 
the parties have waived oral hearing and, therefore, the shortened proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR §47.20) 
was followed. Under this procedure, the verified pleadings of the parties 
were considered a part of the evidence in the case as was the Depart- 
ment’s report of investigation. Neither party filed a verified statement. 
Respondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Cal-Veg Sales, Inc., is a corporation whose mailing 
address is P.O. Box 5083, Oxnard, California 93030. 

2. Respondent, Sears-Schuman Co., is a corporation whose mailing ad- 
dress is P.O. Box 229, Watsonville, California 95076. At all pertinent 
times, respondent was licensed under the Act. 

3. On or about June 18, 1979, respondent sold 685 cartons of lettuce 
to complainant at an agreed f.o.b. price of $4.00 per carton plus 55 cents 
a carton for cooling plus $20.00 for a Ryan Thermometer for a total con- 
tract price of $3,136.75. This shipment was loaded at the Unicool cooler, 
Salinas, California, on piggy back Van SFT2 501187. The Van was 
moved to Fresno, California, where it was placed on a flat bed rail car. 
At 6:45 p.m., on that same day it was inspected by railway Quality Con- 
trol personnel. They issued a report, number 28914, which indicates that 
the condition of the pack was in violation of the tariff. The Van went by 
rail to Chicago, Illinois, and then by truck to Grand Rapids, Michigan. 
Upon arrival, the lettuce was inspected, at 9:00 a.m., on June 26, 1979, 
by a federal inspector who issued certificate number D313543 which, in 
pertinent part, reflects as follows: 


Condition of . 
Equipment: Temperature controls running. 


xnwkekwk * 


Condition of 
Load: Through lengthwise and crosswise. Load 5 and 6 
rows, 7 layers. 


Condition of 
Pack: Tight in layers. 


Temperature 
of Product: Rear Door Top 30°F Bottom 35°F. 


KN EOR KB Bw F 


Condition: In upper 3 layers of load, stock is frozen from 3 
inches in from exposed portion of carton to entire 
contents, location indicates freezing occurred in 
present location. 


The shipment was rejected by the consignee (J. A. Besteman Co.) and 
moved back to Chicago where on July 2, 1979, it was inspected by the 
Western Weighing and Inspection Bureau. The certificate issued after 
the inspection, number 0133510, indicates: “All accessible cartons in top 
layer rear stack and second layer down show part to all contents frozen. 
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Some with frost withdrawing, others with ice crystals.” The Ryan tape 
indicates that the internal temperature of the Van ranged from about 
11°F. to about 30°F. during the transit time. 

4. On or about July 11, 1979, complainant remitted full payment to 
respondent with respect to the shipment of lettuce in question. This pay- 
ment was accepted by respondent. 

5. In addition to the payments made to respondent, complainant also 
expended funds, with regard to this shipment, to: English Trucking Co., 
Fresno, California ($240); Flash Interstate Delivery System, Inc., Cicero, 
Illinois ($522.50); and S&S Brokerage, Grand Rapids, Michigan 
($102.75). 

6. The Atchison, Topeka and Santa Fe Railway Company salvaged 
$501.00 on the lettuce. On November 30, 1979, it offered to settle com- 
plainant’s claim number 177992-41 for that $501.00 plus an additional 
$1,736.88 for a total of $2,237.88. That offer remains open until on or 
about December 1, 1981. 

7. An informal complaint was filed on February 20, 1980, which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The subject transaction involved a sale, f.o.b. Unicool cooler, Salinas, 
California, of lettuce which arrived at the ultimate consignee frozen. 


That party rejected the load and it was abandoned to the railroad. The 
freezing of the lettuce took place after it was loaded in the Van by re- 
spondent. While a buyer is responsible for intransit damage in f.o.b. 
transactions, that presupposes, among other things, that the ship- 
per/seller will properly load the produce on board the vehicle chosen by 
the buyer. The evidence in the record clearly establishes that the lettuce 
in this case was damaged as a consequence of respondent’s negligent 
packing of the piggy back Van. Respondent’s failure to deliver a properly 
loaded car was in violation of section 2 of the Act. Fed. Fruit & Prod. Co. 
v. Price Distr. Co., 9 Agric. Dec. 113 (1950); Glueck & Co v. Tulkoff's 
Horseradish Prod. , 14 Agric. Dec. 701 (1955). 

The measure of damages for breach of warranty in such circumstances 
as arise in this case is the difference between the value of the goods at 
the time of delivery and the value they would have had if they had met 
contract specifications. In this case, the lettuce was abandoned to the 
railroad which salvaged $501.00 and we accept that as the value of the 
goods at delivery. The value of the lettuce had it been properly delivered 
is its cost ($3,136.25) plus transportation ($762.50) plus brokerage 
($102.75) or $4,002.00. What must be subtracted from this value is its 
value on arrival ($501.00) which the railroad will, upon request, remit to 
complainant and the amount that the railroad offered complainant to 
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settle the matter ($1,736.88) which is also available on request. Bodine 
Produce Co. v. Cusumano Bros. Co., 37 Agric. Dec. 1569 (1978). Damage 
to complainant, therefore, amounts to $1,764.12. Respondent’s failure 
to pay complainant this amount is a violation of section 2 of the Act for 
which reparation, plus interest, should be awarded. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation, the sum of $1,764.12, with interest thereon 
at the rate of 13 percent per annum, from December 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,548) 


RICHARD A. GLASS COMPANY, INC. v. D.J. FORRY COMPANY, 
INC. PACA Docket No. 2-5591. Decided April 29, 1981. 


Broker, failure to establish negligence of —Dismissal 


Where complainant failed to establish respondent broker was negligent in its duties by not 
informing complainant of the buyers financial condition, the complaint therefore, 
must be dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant, pro se. 
Merton Jacobs, San Rafael, Calif., fer respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $13,458.00 against respondent in connection with two 
transactions in interstate commerce involving truck shipments of grapes 
from California to Kansas City, Missouri. 

A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto which admitted owing the 
amount claimed. By later amended answer prepared by counsel respond- 
ent denied liability. 
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Although the amount claimed as damages in the complaint exceeds 
$3,000.00 the parties have waived an oral hearing. Therefore the short- 
ened procedure set out in the Rules of Practice at 7 CFR 47.20 is appli- 
cable. Under this procedure the verified pleadings of the parties are con- 
sidered as evidence in the case, as is the Department’s report of investi- 
gation. The parties were given an opportunity to submit additional evi- 
dence in the form of sworn statements. Thereafter complainant filed an 
opening statement and respondent filed an answering statement. Also, 
respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 121 East 11th 
Street, Tracy, California. 

2. Respondent is a corporation whose address is P.O. Box 6126, San 
Rafael, California. At the time of transactions with which this proceed- 
ing is concerned respondent was licensed under the Act. 

3. On or about June 19, 1979, respondent negotiated the sale of a 
quantity of grapes between complainant, a California shipper, and 
United Fruit and Vegetable Co., Inc., in Kansas City, Missouri. On or 
about June 21, 1979, respondent issued its standard memorandum of 
sale to the parties reading in pertinent part as follows: 


Buyer — United Frt & Veg., Inc. 
Ship to — same 
Seller — Glass 
Shipment from — Indio 
Time Of Shipment — 10:00 a.m. 6/20 
Car No. — Duffy 
Terms Of Sale — F.O.B. SHIPPING POINT BUYER TO ASSUME 
IN TRANSIT RISK 
Terms — Net 20 Days 
Special Agreement — D. J. FORRY TO INVOICE FOR SHIPPER 
600 lugs grapes perlettes Glass brand 22# 13.00 f.o.b. 
Plus P/C & PALL .50 


On or about that same date respondent invoiced United Fruit and Vege- 
table Co., Inc., for this shipment in the amount of $8,100.00. 

4. On or about July 10, 1979, respondent negotiated another pur- 
chase and sale of grapes between complainant and United Fruit and 
Vegetable Co., in Kansas City. Respondent’s standard memorandum of 
sale issued to the purchaser and seller again shows that the buyer was 
“United Fruit & Vegetable Inc.,” of Kansas City and: 
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Seller — Glass 
Shipment From — Indio, CA 
Time Of Shipment — 2 pm 7/10 
Car No. — Double 0 Load #100 
Terms Of Sale: FOB Shipping Point Buyer To Assume In Transit 
Risk 
Special Agreement — D. J. Forry To Invoice For Shipper 
480 Lugs Grapes Seedless Gold Label Brand 22# $11.00 f.o.b. 
Plus P/C & PALL .50 


On or about July 11, 1979, respondent invoiced United Fruit and Vege- 
table for this truck in the amount of $5,520.00. 

5. Both trucks containing the grapes shipped from California loading 
points arrived in Kansas City at unknown times and dates, and were re- 
ceived and accepted by United Fruit and Vegetable Co. 

6. Mr. D. J. Forry, president of respondent, made several attempts to 
collect on these invoices during July, by telephone calls to United, con- 
sultations with the “Red Book” publisher and, investigations through 
United’s Kansas City banker. No part of the amount due was ever paid 
by United.’ 

7. Complainant filed a timely complaint to initiate this proceeding on 
March 21, 1980, within nine months of the accrual of its alleged cause or 
causes of action. 


CONCLUSIONS 


The original complaint alleged that the grapes were “shipped to re- 
spondent to be sold for complainant’s account,” and that “respondent ac- 
cepted the commodities . . . but has since failed, neglected, and refused 
to pay complainant.” Complainant seems to be saying here that respond- 
ent was acting as a consignee or a buying broker. 

However, in its opening statement complainant introduced a different 
theory of the case. Allegations in that document describe respondent as 
a broker, and allege “gross negligence” on respondent’s part in failing to 
keep complainant informed of collection problems with United. 

Against the first theory, that this was a consignment to respondent, 
the documents in evidence, principally respondent’s standard broker’s 
memoranda and invoices, indicate that this was a direct sale to United 
by complainant. Nor is there any evidence in the record that the grapes 
were ever “accepted” by respondent. Though not completely clear, the 
weight of the evidence in the record causes us to conclude that respond- 


1. Although neither party introduced evidence on the point, the administrative file indi- 
cates that United went into bankruptcy in October of 1979 owing its suppliers a large sum 
of money. 
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ent’s duties were to negotiate the sale and collect the proceeds, and that 
it assumed no additional liability. 

This still leaves complainant’s second theory—that respondent was re- 
miss in not informing it of United’s slow payment, i.e., a symptom of fi- 
nancial difficulty. The two truck loads of grapes which are the subject of 
this proceeding had been proceeded by two earlier truck shipments of 
grapes to United from complainant on June 7 and 15, 1979. United had 
paid for these first two shipments though belatedly; i.e., payments were 
received on July 9 and July 30, 1979. Complainant seems to think that 
respondent had a duty to keep it informed if collections lagged beyond 
the 20 days called for on its invoices. We are unable to find any require- 
ment of this nature in the Act or regulations. In fact, PACA regulations 
at 7 CFR 46.28 (c) specifically state that a broker “is not obliged to fur- 
nish his principal information regarding the financial condition of the 
buyer.” 

Conceivably, in some situations a broker’s failure to communicate with 
its principal might be so grossly negligent as to constitute a breach of an 
implied duty. But here United’s accounts were not seriously delinquent 
when the last two sales were negotiated. We cannot find any dereliction 
on the part of respondent in not mentioning the state of United’s ac- 
count when confirming these sales; nor has complainant established any 
other failure by respondent to discharge its duties. 


As there has been no violation of the Act on the part of respondent, 
the complaint must be dismissed. 


ORDER 


This complaint is dismissed. 


(No. 20,549) 


GREENBELT FARMS, INC. v. HOULEHAN, INC. PACA Docket No. 
2-5613. Decided April 29, 1981. 


Acceptance—Rejection, lack of notice of —Liability for purchase price 


Where although respondent’s customer failed to notify respondent the melons were left on 
the truck and later dumped, respondent is still responsible for the disposition of the 
melons. Thus, respondent is liable to complainant the full purchase price, less 
monies already paid. 


Complainant and Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 (a) et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $354.90, in connection with the 
sale of watermelons shipped in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 

The amount claimed as damages herein does not exceed $3,000.00, 
and accordingly the shortened method of procedure set forth in the 
Rules of Practice (7 CFR 47.20) is applicable. Pursuant to such procedure 
the verified complaint and answer are considered as evidence in this pro- 
ceeding as is the Department’s report of investigation. In addition the 
parties were given opportunity to file verified statements in support of 
their respective positions, however neither party did so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Greenbelt Farms, Inc., is a corporation whose ad- 
dress is P.O. Box 433, Crystal Springs, Mississippi. 

2. Respondent, Houlehan, Inc., is a corporation whose address is 1820 
W. 91st Place, Suite 304, Kansas City, Missouri. At the time of the 
transaction involved herein respondent was licensed under the Act. 

3. On or about July 9, 1979, complainant sold to respondent one truck 
load containing 39,040 pounds of watermelons at $6.50 per cwt. de- 
livered. Such watermelons were shipped from the state of Mississippi on 
July 10, 1979, to respondent in Kansas City, Missouri, and arrived at re- 
spondent’s place of business on July 11, 1979. 

4. After arrival of the melons at respondent’s place of business re- 
spondent directed the truck driver on the following day to convey the 
melons to the place of business of a nearby firm called “The Strawberry 
Patch”. Scale tickets showed that at or about the time of arrival the 
melons on the truck weighed 38,840 pounds and that The Strawberry 
Patch failed to unload 5,260 pounds of melons from the truck. Such 
melons were subsequently dumped by the truck driver without securing 
a dump certificate. 

5. Prior to the unloading of any of the melons, complainant and re- 
spondent entered into an oral agreement by telephone whereby com- 
plainant allowed respondent to take a deduction of $500.00, with the 
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provision that there would be no rejects, and payment was to be made on 
the 39,040 pounds shipped. This oral agreement was confirmed by the 
following telegram sent by complainant to respondent on July 13, 1979: 


CONFIRMING TELEPHONE CONVERSATION THIS P.M. GRANTING 
ALLOWANCE $500.00 FLAT OFF INVOICE LOAD OF MELONS THERE 
NOW CARE OF ALTRUK NET TO US AS IS. NO REJECTS. 39,040 LBS @ 
$6.50/CWT. 


GREENBELT FARMS, INC. 


6. Respondent has paid complainant the amount of $1,682.70. 
7. The informal complaint was filed on November 20, 1979, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree as to the weight of the melons received by The 
Strawberry Patch and that approximately 5,260 pounds of melons were 
left on the truck by The Strawberry Patch, however, respondent alleges 
that it was never notified by the driver of the truck that the 5,260 
pounds of melons had been left on the truck by The Strawberry Patch, 
and respondent complains that it did not have an opportunity to prop- 
erly dispose of such melons. Respondent also points out that such melons 
were disposed of without benefit of a dump certificate. 

It is ironic that respondent’s complaint concerning lack of notice that 
the 5,260 pounds of melons were left on the truck by respondent’s cus- 
tomer, touches on the very point which undermines respondent’s de- 
fense herein. The action of The Strawberry Patch in leaving the melons 
on the truck must be viewed as an attempted rejection of such melons. 
Since respondent directed that the melons be conveyed to The Straw- 
berry Patch and since The Strawberry Patch was respondent’s customer, 
the action of The Strawberry Patch in leaving the melons on the truck 
must be imputed to respondent. Pure Gold, Inc. v. Fruitex Corp., 40 
A.D. ___ (decided February 13, 1981). Aside from the fact that the at- 
tempted rejection on the part of the respondent’s customer was a partial 
rejection and therefore precluded by the Regulations and the Uniform 
Commercial Code (See 7 CFR 46.43 (ii) and U.C.C. section 2-601 and 
2-606) such action on the part of respondent’s customer was also ineffec- 
tive as a rejection because no notice was given of such attempted re- 
jection to complainant (See U.C.C. Section 2-602 (1) ) and it therefore 
failed to convey title to the 5,260 pounds of watermelons back to com- 
plainant. Therefore responsibility for the disposition of the 5,260 
pounds of watermelons left on the truck by respondent’s customer re- 
mained with respondent. See San Tan Tillage Co., Inc., v. Kaps Foods, 
Inc., 38 A.D. 867 (1979); Sun World Marketing v. Bayshore Perishable 
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Distributors, 38 A.D. 480 (1979); and Pope Packing & Sales v. Sante Fe 
Veg. Growers Coop. Assn. , 38 A.D. 101 (1979). 

Respondent accepted the entire shipment of watermelons (See U.C.C. 
section 2-606 (2) ) and therefore became liable to complainant for the 
entire purchase price thereof. By special agreement between the parties 
subsequent to the arrival of the melons, respondent undertook to pay 
complainant on the basis of 39,040 pounds of melons @ $6.50 per cwt, 
or $2,537.60, less a $500.00 allowance, or $2,037.60. Respondent has 
paid complainant $1,682.70, leaving a balance still due and owing to 
complainant of $354.90. Respondent’s failure to pay complainant such 
amount is a violation of Section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $354.90, with interest thereon at 
the rate of 13% per annum from August 1, 1979, until paid. 

Copies of this order shall be served upon the parties. 


(No. 20,550) 


NALBANDIAN FARMS, INC. v. M. OFFUTT BROKERAGE Co., INC. PACA 
Docket No. 2-5726. Decided March 10, 1981. 


Undisputed amount 
Decision by Donald A. Campbell, Judicial Officer. 


ORDER REQUIRING PAYMENT OF 
UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on June 23, 1980 and a formal complaint 
was filed on November 10, 1980. Complainant seeks to recover 
$12,669.20 which amount is alleged to be the total purchase price for 
lettuce sold to and accepted by respondent. Respondent filed an answer 
to the formal complaint on January 8, 1981, admitting that $11,000.80 
of the amount claimed by complainant was due and owing to complain- 
ant on account of the transaction(s) involved herein. 


Section 7 (a) of the Act (7 U.S.C. 499g (a)) provides in 
part: 
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If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . . . may issue an order di- 
recting the respondent to pay the complainant the undis- 
puted amount . . . leaving the respondent’s liability for the 
disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $11,000.80. 
Payment of this amount shall be made within 30 days from the date of 
this order with interest thereon at the rate of 13 percent per annum 
from April 1, 1980, until paid. 

Respondent's liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 

Copies of this order shall be served upon the parties. 


(No. 20,551) 


RICHARD BAGASARIAN, INC. v. JOSEPH & MRAYHILL PRODUCE, 
INC. PACA Docket No. 2-5732. Decided March 10, 1981. 


Undisputed amount 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER REQUIRING PAYMENT OF 
UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on September 21, 1980, and a formal com- 
plaint was filed on December 16, 1980. Complainant seeks to recover 
$4,415.00 which amount is alleged to be the total purchase price for 
grapes sold to and accepted by respondent on June 10, 1980. Respond- 
ent filed an answer to the formal complaint on February 5, 1981, admit- 
ting that $1,200.00 of the amount claimed by complainant was due and 
owing to complainant on account of the transaction(s) involved herein. 


Section 7 (a) of the Act (7 U.S.C. 499g (a) ) provides in 
part: 
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If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . . . may issue an order di- 
recting the respondent to pay the complainant the undis- 
puted amount .. . leaving the respondent’s liability for the 
disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $1,200.00. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 13 percent per annum from 
July 1, 1980, until paid. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 

Copies of this order shall be served upon the parties. 


(No. 20,552) 


MUTUAL VEGETABLE SALES v. SANSOME PRODUCE, INC. PACA Docket 
No. 2-5736. Decided March 31, 1981. 


Undisputed amount 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER REQUIRING PAYMENT OF 
UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely in- 
formal complaint was filed on November 17, 1980 and a formal com- 
plaint was filed on December 29, 1980. Complainant seeks to recover 
$1,718.75 which amount is alleged to be the total purchase price for let- 
tuce sold to and accepted by respondent on September 11, 1980. Re- 
spondent filed an answer to the formal complaint on February 27, 1981, 
admitting that $551.67 of the amount claimed by complainant was due 
and owing to complainant on account of the transaction(s) involved here- 
in. 
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Section 7 (a) of the Act (7 U.S.C. 499g (a)) provides in 
part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admitted 
liability for a portion of the amount claimed in the com- 
plaint as damages, the Secretary . . . may issue an order di- 
recting the respondent to pay the complainant the undis- 
puted amount .. . leaving the respondent’s liability for the 
disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, respond- 
ent shall pay to complainant, as an undisputed amount, $551.67. Pay- 
ment of this amount shall be made within 30 days from the date of this 
order with interest thereon at the rate of 13 percent per annum from 
October 1, 1980, until paid. 

Respondent’s liability for payment of the disputed amount is left for 
subsequent determination in the same manner and under the same pro- 
cedure as if no order for the payment of the undisputed amount had been 
issued. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 20,553) 


MCRAE PRODUCE CO., INC. v. D’AGOSTINO PRODUCE. PACA Docket No. 
2-5422. Decided March 9, 1981. 


ORDER ON 
PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A Decision 
and Order in this matter was issued on November 5, 1980, in which the 
respondent was held to have violated the Act and was ordered to pay the 
complainant, as reparation, $1,290.00, with interest thereon at the rate 
of 13% per annum from August 1, 1978, until paid. No appeal was taken 
from that order nor was its effect stayed. On February 13, 1981, a Peti- 
tion for Reconsideration, pursuant to 7 CFR 47.24, was filed by an attor- 
ney representing one of the partners in the respondent partnership. 
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Before ruling on this Petition, the following is noted: 

(1) As noted above, the Decision and Order was issued November 5, 
1980 and was not appealed; 

(2) The Decision and Order was served on the respondent partnership 
on November 7, 1980, by certified mail, being accepted by one “Ann 
D’Agostino” on behalf of the addressee partnership; 

(3) Service of the Decision and Order was accomplished at the last 
known address of the partnership, to wit: 121 Kenwick Drive, Syracuse, 
New York 13208; 

(4) Section 7 (c) of the Act, 7 U.S.C. 499g (c), requires that appeals 
from reparation orders issued by the Secretary be perfected within 
thirty days from date of issuance; 

(5) Section 47.24 (a) of the Rules of Practice, 7 CFR 47.24 (a), requires 
that Petitions for Reconsideration be filed within ten days of service of a 
reparation order upon a party to the proceeding; and 

(6) Reparation orders not appealed from, or stayed, within thirty days 
of issuance are final and effective. 

As a consequence of respondent’s failure to appeal from, or seek a stay 
of, the November 5, 1980, order within thirty days of its issuance, the 
order is final and effective. Because a Court’s jurisdiction to review a 
reparation order issued by the Secretary is statutory, after the thirty day 
period, a United States District Court lacks jurisdiction to entertain an 
untimely filed appeal from such an order. American Fruit Grow. v. 
Lewis D. Goldstein F & P Corp., 78 F.Supp. 309 (E. D. Penn. 1948). For 
the same reasons, this forum lacks jurisdiction to affect an order which 
has become final and effective. 

Respondent’s Petition is, therefore, denied. 

Copies of this order shall be served upon the parties and upon Dante 
M. Scaccia, Esq., Wilson Building, Suite 300, Syracuse, New York 
13202, who filed the Petition for Reconsideration on behalf of Mr. 
Giuseppe D’Agostino, a partner in the respondent partnership. 


(No. 20,554) 


KERN RIDGE GROWERS, INC. v. T. J. POWER & COMPANY. PACA Docket 
No. 2-5632. Decided April 23, 1981. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an Order was is- 
sued on March 10, 1981, awarding reparation to complainant against re- 
spondent in the amount of $2,619.00, with interest thereon at the rate 
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of 13 percent per annum from September 1, 1979, until paid. The Order 
was served on respondent on March 13, 1981. On April 7, 1981, respond- 
ent filed a letter which amounts to a Petition for Reconsideration. 

The Rules of Practice, 7 CFR 47.24 (a), require that a Petition for Re- 
consideration be filed within 10 days of service of an Order. The re- 
spondent’s Petition was not filed until 25 days after service on it of the 
Petition. Consequently, it must be denied. In any event, its objections to 
the March 10, 1981, Order were fully answered therein and the Order is 
supported by the evidence and the applicable law. Accordingly, the Peti- 
tion, even if timely, would not have been granted. 

The reparation awarded is our Order of March 10, 1981, shall be paid 
within 30 days from the date of this Order. 

Copies hereof shall be served upon the parties. 


STAY ORDER 
(No. 20,555) 


THE GARIN COMPANY v. M. OFFUTT BROKERAGE CO. PACA Docket No. 
2-5710. Decided March 18, 1981. Pending issuance of further 
order. 


ORDERS OF DISMISSAL 
(No. 20,556) 


BLUE ANCHOR, INC. v. E. M. MALLET, INC. PACA Docket No. 
2-5555. Decided March 9, 1981. Respondent tendered to com- 
plainant a check in full settlement. 


(No. 20,557) 


BLUE GOOSE GROWERS, INC. v. LOUIS FISHGOLD, INC. PACA Docket No. 
2-5688. Decided March 16, 1981. Settlement between the par- 
ties. 
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ORDERS OF DISMISSAL—Cont. 
(No. 20,558) 


CARD E ENTERPRISES, INC. d/b/a KOYAMA FARMS v. ANNA DEFEO d/b/a 
CENTRAL PRODUCE COMPANY. PACA Docket No. 2-5750. De- 
cided April 23,1981. Settlement between the parties. 


ORDERS ISSUED BY DONALD A. CAMPBELL, JUDICIAL OFFICER 
REPARATION DEFAULT DECISIONS (RD) 
(No. 20,559) 


COLORADO POTATO GROWERS EXCHANGE v. SOUTHERN INSTITUTIONAL 
FoOoD SALES & SERVICE, INC. PACA Docket No. RD- 
81-84. Reparation of $987.50 with 13 percent interest from 
September 1, 1980, awarded complainant against respondent in or- 
der issued March 6, 1981. 


(No. 20,560) 


CHARLES J. FLEMMING d/b/a C. J. FLEMING CO. v. ALEX BORDGES 
Co. PACA Docket No. RD-81-85. Reparation of $8,929.70 with 
13 percent interest from June 1, 1980, awarded complainant 
against respondent in order issued March 6, 1981. 


(No. 20,561) 


CHARLES HAROLD CLARK d/b/a ALFRED BROBACK & COMPANY v. DALE R. 
VOLKERT d/b/a VOLKERT FOODS. PACA Docket No. 
RD-81-74. Reparation of $2,300.00 with 13 percent interest from 
July 1, 1980, awarded complainant against respondent in order is- 
sued March 11, 1981. 
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(No. 20,562) 


KRUGER’S INCORPORATED v. DALE R. VOLKERT d/b/a VOLKERT 
Foops. PACA Docket No. RD-81-75. Reparation of $887.50 
with 13 percent interest from August 1, 1980, awarded complain- 
ant against respondent in order issued March 11, 1981. 


(No. 20,563) 


A. SAM & SONS PRODUCE Co., INC. v. CHARLES D. GOFORTH, SR. d/b/a 
FINK’S POTATO SERVICE. PACA Docket No. RD- 
81-78. Reparation of $650.00 with 13 percent interest from May 
1, 1980, awarded complainant against respondent in order issued 
March 11, 1981. 


(No. 20,564) 


POTH VEGETABLE COMPANY, INC. v. MCGRATH BROKERAGE COMPANY 
INC. PACA Docket No. RD-81-79. Reparation of $38,628.83 


with 13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued March 12, 1981. 


(No. 20,565) 


COLLINS BROTHERS, INC. v. CHIEF BRANDS a/t/a MARKET BAS. 
KET. PACA Docket No. RD-81-80. Reparation of $3,710.25 with 
13 percent interest from October 1, 1980, awarded complainant 
against respondent in order issued March 12, 1981. 


(No. 20,566) 


RALPH DAUITO & SONS, INC. v. TWIN STATES MARKETING CO., 
Inc. PACA Docket No. RD-81-81. Reparation of $19,675.34 
with 13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued March 12, 1981. 
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(No. 20,567) 


H. HALL & Co., INC., v. JOHN J. QUINN COMPANY. PACA Docket No. 
RD-81-83. Reparation of $1,275.00 with 13 percent interest from 
June 1, 1980, awarded complainant against respondent in order is- 
sued March 12, 1981. 


(No. 20,568) 


ROBERT F. CHAMBERLAND d/b/a R. F. CHAMBERLAND v. MICHAEL 
PADULA d/b/a M. PADULA PEELED POTATOES. PACA Docket No. 
RD-81-76. Reparation of $7,766.80 with 13 percent interest from 
July 1, 1980, awarded complainant against respondent in order is- 
sued March 13, 1981. 


(No. 20,569) 


HARLOFF FARMS v. SUNSHINE SALAD Co., INC. PACA Docket No. 
RD-81-64. Reparation of $8,900.58 with 13 percent interest from 
March 1, 1980, awarded complainant against respondent in order 


issued March 16, 1981. 


(No. 20,570) 


DELAWARE PRODUCE GROWERS, INC. v. MICHAEL PADULA d/b/a M. 
PADULA PEELED POTATOES. PACA Docket No. RD-81-77. Repa- 
ration of $13,152.21 with 13 percent interest from August 1, 1980, 
awarded complainant against respondent in order issued March 16, 
1981. 


(No. 20, 571) 


GRADY PRUETTE v. OLYMPIC WHOLESALE PRODUCE & FOODS 
INC. PACA Docket No. RD-81-45. Reparation of $2,887.00 with 
13 percent interest from May 1, 1980, awarded complainant against 
respondent in order issued March 25, 1981. 
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(No. 20,572) 


SUNKIST GROWERS, INC. v. CIMINO BROTHERS PRODUCE, INC. PACA 
Docket No. RD-81-87. Reparation of $5,073.65 with 13 percent 
interest from March 1, 1980, awarded complainant against respond- 
ent in order issued April 7, 1981. 


(No. 20,573) 


LYLE D. TAYLOR d/b/a TAYLOR PRODUCE COMPANY v. JIMMY SHMON 
d/b/a JIMMY SHMON COMPANY. PACA Docket No. 
RD-81-90. Reparation of $5,277.50 with 13 percent interest from 
May 1, 1980, awarded complainant against respondent in order 
issued April 7, 1981. 


(No. 20,574) 


COLORADO POTATO GROWERS EXCHANGE v. TOMMIES CELLO-PAK, 
INC. PACA Docket No. RD-81-92. Reparation of $25,662.50 
with 13 percent interest from December 1, 1980, awarded com- 


plainant against respondent in order issued April 8, 1981. 


(No. 20,575) 


ANTIGO POTATO GROWERS, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-93. Reparation of $7,732.70 
with 13 percent interest from December 1, 1980, awarded com- 
plainant against respondent in order issued April 8, 1981. 


(No. 20,576) 


HOLLANDALE MARKETING ASSOCIATION v. MCGRATH BROKERAGE 
CoMPANY, INC. PACA Docket No. RD-81-94. Reparation of 
$6,840.01 with 13 percent interest from June 1, 1980, awarded 
complainant against respondent in order issued April 8, 1981. 
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(No. 20,577) 


BRUNNER PRODUCE COMPANY v. VALDEZ BROKERAGE CO. PACA 
Docket No. RD-81-95. Reparation of $19,923.80 with 13 percent 
interest from October 1, 1980, awarded complainant against re- 
spondent in order issued April 8, 1981. 


(No. 20,578) 


A. DUDA & SONS, INC. v. JACK F. BECKUM d/b/a BATESVILLE TOMATOE 
COMPANY. PACA Docket No. RD-81-97. Reparation of 
$1,089.15 with 13 percent interest from May 1, 1980, awarded 
complainant against respondent in order issued April 9, 1981. 


(No. 20,579) 


HARLLEE-GARGIULO, INC. v. JACK F. BECKUM d/b/a BATESVILLE 
TOMATOE HOUSE. PACA Docket No. RD-81-98. Reparation of 
$3,496.55 with 13 percent interest from July 1, 1980, awarded 
complainant against respondent in order issued April 9, 1981. 


(No. 20,580) 


BERWICK VEGETABLE COOPERATIVE v. SAM RUBY EXPORT Co. PACA 
Docket No. RD-81-99. Reparation of $2,471.00 with 13 percent 
interest from November 1, 1980, awarded complainant against re- 
spondent in order issued April 9, 1981. 


(No. 20,581) 


GREEN VALLEY FARMS INC. v. RODRIQUEZ TOMATO DISTRIBUTING 
Co. PACA Docket No. RD-81-100. Reparation of $3,737.60 
with 13 percent interest from July 1, 1980, awarded complainant 
against respondent in order issued April 9, 1981. 
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(No. 20,582) 


SIGMA PRODUCE Co. INC. v. FELIX G. RODRIQUEZ and ROBERTO 
RODRIQUEZ d/b/a RODRIQUEZ TOMATO DISTRIBUTING Co. PACA 
Docket No. RD-81-101. Reparation of $8,343.00 with 13 percent 
interest from June 1, 1980, awarded complainant against re- 
spondent in order issued April 10, 1981. 


(No. 20,583) 


VICTOR S. MAHNS d/b/a SUNWARD FARMS v. DANNY LEWIS YOUNG d/b/a 
HUGH YOUNG PRODUCE AND Co. PACA Docket No. 
RD-81-88. Reparation of $1,290.00 with 13 percent interest from 
August 1, 1980, awarded complainant against respondent in order 
issued April 22, 1980. 


(No. 20,584) 


TONY MiIsiITA & SONS PRODUCE v. SPIZMAN FRUIT COMPANY, 
INC. PACA Docket No. RD-81-102. Reparation of $944.01 with 
13 percent interest from August 1, 1980, awarded complainant 
against respondent in order issued April 27, 1981. 


(No. 20,585) 


FORD BROS., INC. v. E. VEGA & SONS PRODUCE. PACA Docket No. 
RD-81-103. Reparation of $2,693.75 with 13 percent interest 
from May 1, 1980, awarded complainant against respondent in 
order issued April 27, 1981. 


(No. 20,586) 


C.P. WOLOSEK & SONS, INC. v. JOHN H. MEYER d/b/a MEYER 
Bros. PACA Docket No. RD-81-104. Reparation of $4,093.75 
with 13 percent interest from September 1, 1980, awarded com- 
plainant against respondent in order issued April 28, 1981. 
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(No. 20,587) 


VA. FORK PRODUCE COMPANY v. B & E PRODUCE INC. PACA Docket 
No. RD-81-105. Reparation of $3,287.55 with 13 percent interest 
from September 1, 1980, awarded complainant against respondent 
in order issued April 28, 1981. 


(No. 20,588) 


HENRY S. DURNIAT d/b/a VERDE FARMS a/t/a SANDIA DISTRIBUTORS uv. 
GARY J. STANTON & RAYMOND E. YOUNG d/b/a BERTIS PRODUCE 
Co. PACA Docket No. RD-81-106. Reparation of $4,056.34 
with 13 percent interest from May 1, 1980, awarded complainant 
against respondent in order issued April 28, 1981. 


(No. 20,589) 


GRASSO FOODS, INC. v. SCHORR-STERN FOOD CORP. PACA Docket No. 
RD-81-107. Reparation $2,250.00 with 13 percent interest from 


August 1, 1980, awarded complainant against respondent in order 
issued April 28, 1981. 


(No. 20,590) 


A. SAM & SONS PRODUCE Co., INC. v. MEL’S PRODUCE, INC. PACA 
Docket No. RD-81-108. Reparation of $720.00 with 13 percent 
interest from May 1, 1980, awarded complainant against respond- 
ent in order issued April 29, 1981. 
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MISCELLANEOUS DEFAULT ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDER REOPENING AFTER DEFAULT 
(No. 20,591) 


WARREN LEE WALSH, SR. d/b/a WALSH TROPICAL FRUIT SALES uv. 
GRANADA MARKETING, INC. PACA Docket No. RD- 
81-22. Decided March 6, 1981. Respondent’s default in the filing 
of an answer is set aside and the proposed answer submitted by re- 
spondent is hereby ordered filed. (Reopened proceeding filed under 
PACA Docket No. 2-5740.) 


ORDERS OF DISMISSAL 
(No. 20,592) 


GEORGE E. DENT SALES, INC. v. MONTE ALTO Foops, INC. PACA 
Docket No. RD-81-82. Decided March 31, 1981. Respondent 
tendered to complainant a check in full settlement. 


(No. 20,593) 


ToM LANGE COMPANY, INC. v. ALFRED GORDON OLIVER and ROBERT 
THOMAS RAMSEY d/b/a EASTERN TOMATO Co. PACA Docket No. 
RD-81-89. Decided April 27, 1981. Respondent tendered to 
complainant a check in full settlement. 


(No. 20,594) 


COUTURE FARMS v. NORTH AMERICAN PRODUCE DISTRIBUTORS, 
INC. PACA Docket No. RD-81-96. Decided April 27, 1981. Re- 
spondent tendered to complainant a check in full settlement. 





CUMULATIVE SUBJECT INDEX 
JANUARY—APRIL 1981 
AGRICULTURE MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


SANCTION 


Withdrawal and denial of meat grading and acceptance services 
for: 


STAY ORDER 


Imposition of sanctions stayed pending final determination on 
appeal or upon entry of final settlement agreement 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
DISMISSAL 
On motion of complainant 
ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 
ANNUAL FEE 
Failure to pay 
ANNUAL REPORT 
Failure to file 
CIVIL PENALTY 
Of $100.00 
Of $150.00 — Consent 
DEALER 


Selling for compensation without a license 


HOUSING FACILITIES 


Failure to feed wholesome food to animals 
Failure to keep clean and sanitized 
Failure to keep water in receptacles clean and sanitary 


Failure to make premises available for inspection 





CUMULATIVE SUBJECT INDEX 


ANIMAL WELFARE ACT—Cont. 
Agriculture Decisions—Cont. 


HOUSING FACILITIES—Cont. 


Failure to provide adequate ventilation 


Housing animals in cages with insufficient space 


LICENSE 
File application renewal timely 

PURCHASING OR REGAINING CUSTODY 
Of animals without notifying APHIS 

REMAND ORDER 
Vacating default 

SAFETY HAZARDS 


Failure to allow sufficient distance between animals and viewing 


SUSPENSION OF LICENSE 


For 10 days and thereafter until delinquent reports are filed and 
delinquent fees are paid 


For 30 days and thereafter until in compliance with the Act 

For 60 days 

For 90 days and thereafter until in compliance with the Act 
STANDARDS AND REGULATIONS 


Failure to comply with 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
DISMISSAL 


Voluntary withdrawal of inspection service 
INSPECTION SERVICE 
Suspension of withdrawal 
Voluntary withdrawal of 
Withdrawal, indefinite 
PREPARATION, SALE & TRANSPORTATION 
Of ground beef adulterated with added water 


Of sausage containing a prohibited substance 





CUMULATIVE SUBJECT INDEX 


FEDERAL MEAT INSPECTION ACT—Cont. 


Agriculture Decisions—Cont. 


SANCTION 
Withdrawal of inspection service for three years 


Withdrawal of inspection service indefinitely 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CIVIL PENALTY 

Of $450.00 — Consent 

Of $600.00 — Consent 

Of $1,000.00 

Of $1,000.00 — Consent 

Of $1,250.00 — Consent 

Of $1,750.00 

Of $2,000.00 

Of $2,000.00 — Consent 

Of $4,500.00 — Consent 
DISMISSAL 

As to one respondent 

As to two respondents 

On motion of complainant 

Sored horse, failure to prove 

With prejudice 
DISQUALIFICATION 

From showing or exhibiting horses 29, 33, 45, 226, 244, 249, 254 


From judging or managing horse show/exhibition/auction29, 33, 45, 226, 244, 249, 254 
SANCTION 


One year disqualification 
Thirty month disqualification 
SORED HORSE 


Showing and exhibition of 





CUMULATIVE SUBJECT INDEX 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


STAY ORDER 


Pending judicial review 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions 54, 61, 63, 70, 72, 75, 80, 94, 100, 
303, 315, 331, 338 


Incomplete or incorrect 

ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct weight and/or prices 
Untrue or incorrect 
Failure to show name of purchaser 

BONDING REQUIREMENT 


Violation of 49, 51, 57, 59, 69, 75, 88, 89, 101, 306, 308, 310, 319, 322, 324, 
338, 342, 344, 345, 347, 351, 352, 354 


CHECKS OR DRAFTS 


Insufficientfunds 49, 54,61, 63, 67, 75, 91, 92, 98, 100, 303, 310, 314, 321, 331, 333, 
336, 338, 341, 345, 349 


Issuing drafts for payment without prior express written 
agreement 


CIVIL PENALTY 
Of $500.00 59, 70, 306 
Of $1,000.00 49, 82, 349 
Of $2,000.00 


Of $2,500.00 
Of $5,000.00 
Of $25,000.00 
CONSIGNMENTS 
Complainant acting as agent only (Reparation) ............. 0000 e eee ee ee OOS 


Consigning own livestock and repurchasing it on a commission 
or agency basis 


Permitting purchase of consigned livestock forown account .................338 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


CONTRACT TERMS 

Failure to comply with 
COUNTERCLAIM (REPARATION) 

PRIMA ooo te OL La Care ots hE RR eA AUIS Salar a ee A ree ae ete eee 358 
DEALER 


Accounts and records, fully and correctly disclose all transac- 


Accounts of sale, untrue or incorrect 

Buying or selling livestock for account other than employer 

Corporate dealer financing individual dealer 

Deceptive pretense, fraud, deceit 

Deposits of shippers’ proceeds to be made promptly 

Failure to charge or collect or to follow rate schedule 

Failure to disclose true ownership of livestock 

Failure to maintain adequate bond 51, 57, 75, 88, 308, 310, 319, 344, 354 
ene LO POY WGI CUE: 6... )0. 5.0 <a 0.0.0) 010,08 ols ek alul ed aan rae eee 310, 314, 421 
False weights 

Guarantee of price in consignments 

Insufficient funds checks 


Maintenance of shippers’ proceeds account 


Misrepresenting method used to purchase or sell livestock 


Operating while insolvent 


Purchasing livestock from consignment for own speculative ac- 


Scales, improper operation of 


Scale tickets, untrue or incomplete 
DEALER AND MARKET AGENCY 
Accounts and records, fully and correctly disclose all transac- 
54, 70,72, 80, 82, 
94, 100, 303, 327, 333 


Collecting on the basis of false or incorrect weights 70, 72, 82, 327 





CUMULATIVE SUBJECT INDEX 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 


DEALER AND MARKET AGENCY—Cont. 


Consigning own livestock and repurchasing it on commission or 
agency basis 


Deceptive pretense, fraud, deceit 

Deposits of shippers’ proceeds to be made promptly 

Failure to charge or collect or to follow rate schedule 

Failure to disclose true ownership of livestock 

Failure to maintain adequate bond 

Failure to pay and/or failure to pay when due49, 54, 91, 92, 98, 100, 303, 336, 345, 349 
Failure to remit when due 65, 94, 333 
False weights 

Insufficient funds checks 

Issuing drafts for payment without prior written agreements 


Maintenance of shippers’ proceeds account 


Misrepresenting method used to purchase or sell livestock 


Misuse of shippers’ proceeds 
Operating while insolvent 54, 80, 92, 98, 100, 303, 333, 336, 345, 347 


Purchasing livestock from consignment for own speculative ac- 


Scales, improper use of 
Scale tickets, untrue or incomplete 
Untrue or incomplete accounts of sale 
DISMISSAL 
As to one respondent 
Both complainant and respondent acted wrongfully (Reparation).............. 358 
POMUTETOCALADUAN DORMIOD ..4.6:6:4c sinew eee ee ee ee a MERE ep ee on BRO 
On motion of complainant 
EX PARTE NUNC PRO TUNC ORDER 
Modifying effective date of consent order 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 


Agriculture Decisions—Cont. 
PAGE 
FALSE OR INCORRECT WEIGHTS 


Billing and/or collecting on the basis of 
Issuing invoices, accounts of sale and/or scale tickets showing 
Paying on the basis of 
Selling on the basis of 
Weighing livestock on the basis of 
GRATUITIES 
Cease and desist from giving 
IMPROPER PRACTICES 


Allowing market agency or dealer to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Corporate dealer financing individual dealer 


Dealer, buying or selling livestock for account other than em- 
ployers 


Engaging in activity endangering trust interest of sellers .................... 331 


Engaging in business as packer while operating as a dealer or 
market agency 


Guarantee of price in consignments 
IMRAN OP OCUTUNIE DAUINOUED 5 5:65 i. (0'< !ain crew wia:e164ck Lewle eis eS xe weeais ares aCe 
Permitting purchase of consigned livestock for own account 
Purchasing livestock from consignment for own account 
INSOLVENCY 
Current liabilities exceed current assets 54, 61, 70, 80, 92, 310, 331, 333, 336, 338, 347 
Suspension of registration while insolvent ... 54,61, 63, 67, 70, 80, 98, 100, 303, 314 
INVOICES 321, 333, 336, 338, 345 
Failure to show true or correct name of purchasers 


False and/or incorrect 





CUMULATIVE SUBJECT INDEX 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 


Deposits of shippers’ proceeds to be made promptly 


Failure to maintain adequate bond 
Failure to remit when due 
Insolvency 
Invoices, failure to show true and correct name of purchasers 
Issuing insufficient funds checks 
Maintenance of shippers’ proceeds account 
Making gratuitous payments 
Permitting purchase of consigned livestock for own account 
Scales, failure to have tested to insure accurate weights 
Scale test reports, failure to file 
MISREPRESENTATION 
Deceptive pretense, fraud, deceit 
False weights 
Of method used to purchase or sell livestock 
NET PROCEEDS 
Failure to remit 
PACKER 


Allowing market agency or dealer to participate in packer opera- 


Allowing market agency or dealer to purchase livestock re- 
quirements while purchasing livestock for competitive 
packers 


Combining or “pooling” livestock purchases with other agencies 
Engaging in activity endangering trust interest of sellers 
Failure to comply with payment provisions 

Failure to maintain adequate bond 


Failure to operate independently 





CUMULATIVE SUBJECT INDEX 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


PACKER—Cont. 
PAGE 


Failure to pay when due 85, 92, 100, 312, 318, 341 
Issuing insufficient funds checks 92, 331, 341 
Operating as a dealer or market agency 
Operating while insolvent 
PAYMENT 
Failure to comply with payment provisions 
Issuing drafts for payment without written agreement 
PURCHASE PRICE 
Failure to bill for actual weights or prices 
Failure to disclose actual 
Failure to pay 61, 63, 312, 314, 318, 321, 336, 345, 363 


Failure to pay when due 49, 54, 61, 63, 67, 75, 85, 91, 92, 98, 100, 303, 
310, 341, 345, 349 


RATE SCHEDULE 
Failure to follow 
SCALES 
Failure to file test reports 
Failure to operate in accordance with regulations 
Failure to test to insure accuracy 
SCALE TICKETS 
Showing false or incorrect weights 
SHIPPERS’ PROCEEDS ACCOUNT 
Deficit in account 65, 80, 82, 86, 94, 333, 338 
Deposits to be made promptly 65, 80, 82, 86, 94, 315, 333, 338 
Failure to remit when due 65, 94, 333, 338 
Maintenance of 
Misuse of 
SUPPLEMENTAL ORDERS 
Deficit in custodial account eliminated 104, 105, 357 


In compliance with bonding requirements 105, 357 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


SUPPLEMENTAL ORDERS—Cont. 


No longer insolvent 
SUSPENDED AS A REGISTRANT 
Until custodial account is in balance 
Until in full compliance with bonding requirements 
Suspension for: 
7 days and thereafter until solvent and/or deficit eliminated 


14 days and thereafter until solvent and/or deficit elimi- 


14 days and thereafter until solvent, deficit eliminated and 
in compliance with bonding requirements 


21 days and thereafter until deficit eliminated 
30 days and thereafter until solvent 
45 days and thereafter until solvent 


45 days and thereafter until solvent and in compliance with 
bonding requirements 


60 days 
60 days and thereafter until solvent 
90 days 


140 days and thereafter until solvent and/or deficit elimi- 


4 months 


8 months 


1 year and thereafter until solvent 
3 years 
TRUST INTEREST 
Endangering of 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Combining or “pooling” livestock purchases with other agencies 


Consigning own livestock and repurchasing it on a commission 
or agency basis 





CUMULATIVE SUBJECT INDEX 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 


UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 


Engaging in scheme to artificially inflate price of livestock pur- 
chased on a commission or agency basis 


Failure to conduct operations independently of and in competi- 
tion with other packers/dealers/market agencies 312, 318 


Failing to disclose true ownership of livestock 710, 72,77, 82 
Misrepresenting method used to obtain ownership of livestock 70, 72,77 
WRONGFUL ACTS 


Failure to secure health inspection for sheep (Reparation)....................358 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
ACCEPTANCE OF COMMODITY 
By unloading 117, 423 
Liability for purchase price 423, 482 
Untimely rejection 
Without complaint 
ACCORD AND SATISFACTION 


Acceptance and cashing of check 


BROKER 


“Accommodation Advance” remitted to shipper — shipper to re- 
imburse any amount uncollectable 469, 472 


Breach of duty, failure to prove 472,479 

Guaranty of payment 

Guaranty of payment, failure to prove 

Liable for purchase price 
CAUSE OF ACTION 

Failure to state 469, 472 
COMPLAINT 

Dismissal of 145, 424, 443 
CONSIGNMENT 

Established 117,124 





CUMULATIVE SUBJECT INDEX 40 A.D. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930-Cont. 


Agriculture Decisions—Cont. 


PAGE 
CONTRACT 


Breach of: 
as to delivered quality 
as to good condition on arrival 
failure to deliver properly loaded car 
SEMBTOLODAY DULCUABO DPIC oe 5.5656. «Fieve oda uy: od low oie wre pn or eere ets oe 436 
failure to prove 139, 148, 152, 158, 410, 4238, 424, 425, 433, 445 
Failure to prove existance of 
Grade specification, not established 
Impossibility of performance 
Price error, failure to prove 
Pro rata distribution 
Special provisions of, failure to prove 
CONTRACT TERM 


Seller not responsible for non-delivery or delay due to conditions 
beyond sellers control 


COUNTERCLAIM 
Dismissal of 
Failure to state cause of action 
For brokerage fees, allowed 
CROP SHORTAGE 
Impossibility of performance 
Pro rata distribution 
DAMAGES 
Failure to deliver properly loaded car 
Failure to establish 
Freezing injury in transit 
DELIVERY 
Failure to meet good standard of 


Impossibility of performance 





40 A.D. CUMULATIVE SUBJECT INDEX 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930-Cont. 


Agriculture Decisions—Cont. 


PAGE 
DISMISSAL 


Burden of proof 
Failure to state cause of action 
Lack of jurisdiction 168, 169, 171 
No violation of the act 124,479 
Settlement between parties 171, 177, 490, 491, 498 
Value of potatoes set at cost of freight 
FAILURE TO PAY & FAILURE TO PAY PROMPTLY (DISCIPLINARY) 
Publication of the facts 109, 392 
Revocation of license 
Suspension of license 
F.0.B. SALE 
Acceptance final, contract term 
Breach of warranty, failure to deliver properly loaded car 
Failure to prove terms 
Freezing injury in transit, buyer liable 
Normal transportation, failure to prove 130, 410, 425 
Suitable shipping condition 430, 433 
Suitable shipping condition warranty not applicable 410, 425, 445 
GRADE AT DESTINATION 
Of merchantable quality 
GUARANTEED PAYMENT 
BO BEOMCP TONUFECO TONG. 2 ioe gicica  irs'no 5 wd mecarsvere sew ne Wan ee ee 145 
By broker, liable for purchase price 
Failure to establish 
INSPECTION 
Lateness of 


LICENSE 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930-Cont. 


Agriculture Decisions—Cont. 
PAGE 
MERCHANTABILITY 


Failure to establish breach 
NET PROCEEDS (DISCIPLINARY) 


Failure to account truly and correctly for 
Failure to pay promptly 
PURCHASE PRICE 


Failure to pay and/or failuretopayinfull ....121, 127, 137, 148, 155, 162, 407, 436, 
445, 449, 463 


Reduction of, failure to prove 
RECONSIDERATION/REOPENING 
After default 177, 498 
Orders on 168, 488, 489 
REJECTION 
Lack of notice of 
Untimely 
REPARATION AWARDED 
Admission of liability 
STAY ORDERS 
Bankruptcy proceeding 166, 167,177 
Pending issuance of further order 167, 177, 490 
SUITABLE SHIPPING CONDITION 
Failure to establish breach 424, 430, 433 
Not applicable 130, 410, 425, 445 
TRANSPORTATION SERVICE & CONDITIONS 
Normality of 
UNDISPUTED AMOUNT 
Order for 
WARRANTY 
Breach of, failure to deliver properly loaded car 


Breach of, failure to prove 
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